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BepxosHoro Cyaa P® ot 22.11.2016 Ne 54 «O HeKoTOpbIX

BOrnpocax npumeHeHus oowmx nonoxxeHnn rK Po
006 obsa3arenbCcTBax U UX UCMONTHEHUN»'

HacTosilasa crtatbs MMeeT uenblo gatb NogpobHbIA pasbop NPUHATOrO
22 HoAb6psa 2016 r. noctaHoBneHus NneHyma BC P® Ne 54 «O HekoTOpbIX
Bonpocax npumMeHeHust obLLmnx nonoxeHnn NK PO 06 o6sa3atenscreax n ux
WCMNOMHEHUM». ABTOPbI aHaNU3NpYIOT YTBEPXXAEHHbIE NPaBoBblE MO3ULIUK,
UX NpenmyLLecTsa U HegocTaTku. B 4acTHOCTH, 60SbLLION NPaKTUYECKUA UH-
Tepec NPeACcTaBnaioT B LENOM pa3yMHble pas3bACHEHWUS B OTHOLLIEHUN HOBbIX
npasun MK P® 06 ncnonHeHnn ob6a3aTenbcTBa TPETbUM JIMLIOM, KOTOpble
noapo6bHO KOMMEHTUPYIOTCA B HACTOsLLEN cTaTbe. Takxe 3aTparmBaeTcs
psn BaXKHbIX BOMPOCOB, KOTOPbIE OTHOCATCA K NpobnemMaTuKe MUCMOSIHEHNS
0653aTeNnbCTBa, HO, K COXAamneHuto, He nonanu B nosie 3peHus paspadboTyu-
kOB rnoctaHoBneHus [NneHyma. Tak, B cTatbe pa3buparoTcs BONpPOCh! O TOM,
MO>XXHO N1 BKIHOYNUTb B JOFOBOP, 3aKNIOYEHHBIN Mexay HenpegnpuHuMaTens-
MU, YCNOBME O NpaBe Ha OAHOCTOPOHHUIA OTKa3 OT OroBOpa, O TONMKOBaHUU
cT. 327.1 TK 06 06ycnoBfieHHOM UCMOSIHEHN 0653aTeNbCTBa B KOHTEKCTE
nNpo6nembl «MepuaroLLen Kayabl», YCNoBUS YOOBNETBOPEHUS TpeboBaHus
0 BO3BpaTe AeHer ¢ AenosnTta HoTapuyca 1 HeKoTopble gpyrue.

KnrodeBbie crioBa: MoHATNE 06513aTENbCTBA, UCIONTHEHNE 0653aTesbCTBa,
lneHym BepxosHoro Cyna P®
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Commentary to the Ruling of the Plenum of SC RF

«On Certain Issues of Application of General Provisions
of the Civil Code of the Russian Federation on Obligations
and Their Execution» No. 54, 22 November 2016

The article provides a detailed comment of the Ruling of the Plenum of the Supreme Court of Russia
«On Certain Issues of Application of General Provisions of the Civil Code of the Russian Federation
on Obligations and Their Execution» No. 54, 22 November 2016. The main focus is on the analysis of
new approaches of the Supreme Court to certain legal issues in the sphere of obligations. In particular,
clarification of the new rules of the Civil Code of the Russian Federation on the performance of the
obligation by third parties should have high practical importance. This position of the Court in this regard
is reasonable. It is commented in detail in the article. The article also analyses number of important
issues related to the performance of obligations which, unfortunately, were not considered by the
authors of the Ruling. In particular, whether parties to a contract that is not related to business could be
given a right to rescind the contract unilaterally without good reason. Or whether it is possible to create
a conditional obligation which depends on the party who received payment (so called «flickering causa»
problem). Authors offer solution to these problems. However, it will take some time before the courts will
be able to resolve these problems without guidance of the Supreme Court.

Keywords: obligation, fulfillment of obligation, Plenum of the Supreme Court of the Russian Federation

BBoagHble 3ame4yaHus

22 Hos16pst 2016 r. ITnenym BC P® yrBepaun mocraHosieHre Ne 54 «O HEKOTOPBIX BO-
Ipocax IpUMeHeHusT o0ImmxX TmonoxeHuin I'paxmaHckoro koxmekca Poccuiickoir Pe-
Iepalnu 00 00sS3aTeIbCTBAX M MX MCIOJHEHWW» (Iajiee — ITOCTaHOBIIeHUE). B Hem
BepxoBabiit Cyg, 3akpenui psil pa3bsiCHEHUI 1O BompocaM TosikoBaHust HopMm 'K P®
00 UCMOJIHEHNU 00S13aTENBCTB.

Llenb HacTosIIElN CTaTbU COCTOUT B TOM, YTOOBI pa3o6paTb 1O ITYHKTaM TCKCT JaHHOTI'O
JOKYMEHTA U ITPOKOMMEHTHUPOBATH OCHOBHLIC €I'0 ITOJIOKCHU . B 3akmtounTeabHO ya-
CTH 6YHCT JlaHa 0011ast OLIEHKA MTOCTaHOBJIEHUSI.
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Yurareno, keJamlieMy 03HaKOMUTBCS ¢ OoJiee TTOAPOOHBIM pa3dopoM IPooIeMaTUKN
KUCIOJTHEHUSI 00513aTebCTB, TOJKOBaHUEM COOTBeTCTBYIOIIMX HOpM 'K 1 06cyxneHuem
BOIIPOCOB, HE OTPAXKEHHBIX B TEKCTE ITOCTAHOBIICHUSI, MOXKHO MPEIJIOXKUTH 03HAKOMUTD-
CsI C HEIABHO OITyOJIMKOBAaHHBIM ITOCTAaTeTHBIM KOMMEHTAPHUEM K OOIIIM TTOJIOKEHUSIM
00s13aTeIbCTBEHHOTO U goroBopHoro mpasa 'K P®, tekct KoToporo B 4acTu HOpM 00
WCIIOJIHEHU U 00513aTe/IbCTB HAlMCAH aBTOPAMM HACTOSILIEN CTaThU?,

l. MoHATHMe o6sA3aTenbCTB
I/Ismeqemm M3 INIOCTAHOBJICHUA

«1. B cuiny 006s13aTeIbCTBA OMHO JIMIIO (TOJKHUK) 00SI3aHO COBEPIIUTD B IIOJIB3Y IPYTOTO
Jmia (KpeouTopa) oIpeaesieHHOe IeiCTBUE TMOO BO3MEPKATLCS OT COBEPIISHUS OIIpe-
IEeJCHHOTO OEUCTBUS, a KPEAUTOP MMEET IIPaBO TPeOOBATh OT MOJLKHUKA MCIIOJTHEHUS
ero obsg3anHoctu (myHKT 1 ctateu 307 'K PD).

ITpu 3TOM CiemyeT UMeTh B BUAY, YTO MCYEPITBIBAIONINI MepedeHb NeUCTBUI, COBEP-
IIeHNEe KOTOPBIX JIMOO BO3IEPKAHUE OT COBEPIIEHMS KOTOPBIX MOXET OBITh IIPEIMETOM
o0s13atenbcTBa, ctaTheil 307 'K PD He ycTaHOBIEH.

B ciryyasx, mpemycMOTpeHHBIX 3aKOHOM MJIY BBITEKAIOIINX 13 CYIIIeCTBA 00s3aTe/IbCTBA,
Ha CTOPOHY MOXET OBITh BO3JIOKEHA 00S3aHHOCTh OTBEYATh 3a HACTYIUICHUE WJIM HEHA-
CTYIUICHHE OIpeACICHHBIX O0CTOSITEILCTB, B TOM YHCJIC HE 3aBUCSIINX OT €€ TTIOBEACHMS,
HaIlpUMeEp B CIyd9ae HEIOCTOBEPHOCTH 3aBEPCHMSI 00 OOCTOSITEIIBCTBAX IIPU OCYIIIECT-
BJICHUH TIPEOIIPUHUMATEIIBCKOM AesITeIbHOCTH (ITyHKT 4 cTathy 431.2 'K P®) wim npn
M3BbATUU TOBapa y MOKYIATeIsl TPeTbUMU JruliaMu (yHKT 1 cratbu 461 'K PD)».

KommenTapuii®

B aToM myHKTe ciieayeT oOpaTUTh BHUMaHUE Ha MPSIMOE YIIOMMHAHKE HE3aKPbITOTO I1e-
PEYHST BO3MOXHBIX ITPEAMETOB IIO3UTUBHOIO 00sI13aTeILCTBA. DTO MPSIMO CIIEAYET U3 TeK-
crat. 1 ct. 307 'K P®, Ho BC pemmn HamoMHUTH cygaM o faHHOM ¢akTe. Heobxomu-
MOCTh TAKOTO HATIOMUHAHUSI HE BITOJIHE OYEBUIHA, HO U Bpea OT Pa3bsSICHEHUI TOXE HET.

Te BuABI MO3UTUBHBIX 00513aTEBCTB, KOTOPhIe YKa3aHkl B I1. 1 cT. 307 I'K, HocaT nuib
WITIOCTPATUBHBIN XapakTep, U B MPeaMeT 00s13aTeIbCTBA MOXET BXOIUTh COBEPIICHUE
MpaKTUYECKM JIIOOBIX NeicTBUIA. Tak, 00s3aTebCTBO MOXET COCTOSITh B COBEPILIEHUU
BOJIEU3bSIBIICHUS (HallpUMep, 3aKII0YeHE OCHOBHOTO TOTOBOPA BO UCITOJIHEHUE TIPEI-
BapUTEJIbHOTO, TOJIOCOBAaHME Ha COOpaHUM aKIIMOHEPOB B COOTBETCTBUM C YCIOBUSIMU
aKIIMOHEPHOTO COTJIAIleHUs], COBEPIIEHUE PACIIOPSIUTETbHOTO BOJIEU3bSIBICHUS B OT-
HOIIICHUUW UMYIIIECTBEHHOTO MpaBa, Iofayva 3asiBJIeHUs 00 OTYYXIEHUHU MpaBa, y4eT Ko-
TOPOTO OCYILIECTBIISIETCS] B TOCYAaPCTBEHHOM pEECTPE MPAB UIIW PEECTPE aKIIMOHEPOB).

2 Cwm.: 1oroBopHOE 1 00513aTeIbCTBEHHOE MPaBo (001Iast YacTh): TMOCTATEMHBIN KOMMEHTapuii K cTaTbsaM 307—453
I'paxkmanckoro konekca Poccuiickoit @eneparviv [DnekrpoHHoe usnanue. Pemakums 1.0] / otB. pen. A.T'. Ka-
paretoB. M., 2017. URL: http://m-lawbooks.ru.

3 Astop — A.T". Kaparieros.
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Bonee nHTepecHBIM BUIUTCS TToJIOXKeHMEe a63. 3 1. 1 mocrtaHoBineHus. Ero monumanue
3aTpynHeHO. YTo 3HAUMT «00S3aHHOCTh OTBEYATh 32 HACTYIUICHUE WM HEHACTYIIJICHUE
oIpeJesIeHHBIX 00CTOSITENLCTB»? OO1IMe TIpaBuia 00 OTBETCTBEHHOCTH 3a HapyllIeHUe
obs13atenberBa (r1aBa 25 'K PD) npearonaraior BOBHUKHOBEHUE OXPAHUTEIbHOIO 0051~
3aTEJILCTBA 10 BO3MEIICHUIO YOBITKOB B CBSI3M C HEMCIIOJTHEHUEM WJIM HeHAIIECXKAIITM
HCIIOJIHEHUEM TOJDKHUKOM 0a30BOTO, PETYJISITUBHOTO 00SI3aTEILCTBA UYTO-TUOO0 JIeIaTh
unu He aenathb. Umen mu BepxoBHeiit Cyn B BUIy, UTO B HEKOTOPBIX CIyJasix, KOIIa 3TO
cJIemyeT U3 3aKOHA WJIM CYIECTBA 00sI3aTeIbCTB, PETYISITUBHOE 00sI3aTEIbCTBO MOXKET
COCTOSITb B CAMOM HECEHUM PHMCKa BOZHUKHOBEHUS TE€X WJIM MHBIX YOBITKOB Y IPYTOit
CTOPOHHBI (M, COOTBETCTBEHHO, PeUb MIET O TOM, YTO CaMO 00S3aTeIbCTBO MOXET CO-
CTOSITh B IPEIOCTABICHNH TapaHTUM HEHACTYIUICHUS T€X WJIX MHBIX PUCKOB, IIPU HApy-
IIEHUM KOTOPOI BO3ZHUKAET OTBETCTBEHHOCTh 3a HapyllleHue obs3atennbctsa)? Mnu BC
TIpeAIoaaraj JOMyCTUTh BO3MOKHOCTh BO3MEIICHMS YOBITKOB 32 paMKaMM ITapaayurMbl
OTBETCTBEHHOCTH 3a HapyllIeHue obs3areabcTBa? Ecim mocienHee, To BO3HUKAET Ipy-
roii Borpoc: ciydaiiHo uinu Het BC P®D He ykasal 31ech Ha BO3MOXHOCTD COIIacOBaTh
YCIIOBHE O BO3MEIIICHNH YOBITKOB B CAMOM JIOTOBOpe?

Bo3moxkHO, nmanbHeiillee pa3BUTHUE AOKTPUHBI POCCUHCKOTO 00513aTeIbCTBEHHOTO
npaBa U cyaeOHasi MpakKTHKa JaayT OTBEThl Ha 3TU BOIpOCkl. Hally coOCTBEHHYIO MO-
3ULUIO TI0 3TOM MpoOyeMaTuKe JOTMYHee MpuaepKaTh J0 NMyOJMKALMM KaKUX-JTMOO
MOSICHEHUI pa3pabOTUMKOB B OTHOLLUEHUHU 3aJIOKEHHOM B 3TOT Maccax uaeu. Takxke
OTMETHUM, UTO BOIIPOC O LIeJeCO00Pa3HOCTU BhIBEACHUS «00sI3aTEIbCTB rapaHTUPOBATh»
SIBHO BBIXOJUT 32 paMKU HACTOSIIIETO Cyryoo MPpUKJIaJHOIO KOMMEHTAPUS U 3aCTy K1~
BaeT OOCTOSITEJIbHOIO M ITYOOKOro HaydYHOTO ocMbicieHus1. Kak Obl To HU OBbLIO, Ha
HACTOSILIMIA MOMEHT CJIeIyeT KOHCTaTUPOBaTh, UTO 0€3 AaJbHEUIINX MPOSCHEHUM JaH-
HbI (hparMeHT MOCTAaHOBJIEHUS BPSII JIU OyAET MOHAT CyaaMy M MPUOOpETeT KaKoe-TO
MpaKTUYEeCKOe 3HAUCHUE.

Il. O6a3aTenbLCcTBO M NpaBa/o6s3aHHOCTN TPETbUX NNL|

M3BieueHns U3 NOCTAHOBJIEHUS

920

«2. 1o obmemy mpaBuity, TpeaxycMoTpeHHOMY ITyHKTOM 3 ctathu 308 'K P®, o6s3a-
TEJILCTBO HE CO3MAET IIpaB U 00sI3aHHOCTEM [IJIs1 JIULI, HE YYaCTBYIOIIMX B HEM B KaYeCTBe
CTOpOH (st TpeThUXx Jinil). COOTBETCTBEHHO, CTOPOHBI 0013aT€ILCTBA HE MOTYT BbIIBK-
raTb B OTHOLIEHUM TPEThUX JIML] BO3PAXEHMsSI, OCHOBAHHBIE Ha 00sI3aTeIbCTBE MEXIY
c000Ji, paBHO KaK U TPEThU JIMIIA HE MOTYT BbIABUIATh BO3PAXEHUS, BbITEKAIOIINE U3
00s13aTe/IbCTBa, B KOTOPOM OHM He y4acTBYIOT. Hampumep, npu nepexoje npas Kpeau-
TOpa K IPYroMy JIUILY 10 JOTOBOPY 00 YCTYIIKE TpeOOBaHMUS JOJDKHUK B KAUYECTBE BO3pa-
JKE€HMSI IIPOTUB TPeOOBAaHUIA HOBOTO KPEAUTOPA He BIIPaBE CChLIATHCS HAa HEMCIIOJIHEHME
LiecCOHapKreM 00s13aTe/IbCTB 110 OIUIATe IpaBa TpeOOBaHUS IIEpe. LEAEHTOM.

BMecTte ¢ TeM B ycTaHOBJIEHHBIX 3aKOHOM, MHBIMU IIPaBOBBIMU aKTaMU WJIM COITAIlIEHM -
€M CTOPOH CJIyJasix 00s13aTeJIbCTBO MOXKET CO31aBaTh 00SI3aHHOCTD JOJDKHUKA COBEPILMTD
onpezesieHHOe NEMCTBYE WIM BO3IEPKAThCS OT HETO B OTHOIICHUU TPETHUX JIMII, CO3/a-
BaTh JUISI TPETHMX JIMII ITpaBa B OTHOIIIEHMY CTOPOH 00s13aTe/IbcTBa (HAIpuMep, B CIydae
3aKJII0YEHUST JOTOBOPA B ITOJIb3Y TPETHETO JIMIIA B COOTBETCTBUM O cTaTheii 430 K PD)».
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KommenTapwuii

Hukakoro cepbe3HOTO CMBICIIOBOTO HAITOJTHEHUS 3TOT MacCaXX IMOCTAHOBJICHUS HE UMe-
eT. [To cyru, BepxoBHsrii Cyn niepeckasbiBaet nonoxeHus I'K 1 KoHcTaTupyeT mpuHLIUTT
OTHOCUTEJIBHOCTH 00513aTEIbCTBEHHBIX OTHOIIICHUIA.

lll. MeXxKpeauTopcKue cornalueHus
W3BieueHns U3 NOCTAHOBJIEHUS

«3. OmHOPOAHBIMU 00sI3aTEbCTBAMU, TIO KOTOPHIM KPEIUTOPHI MOTYT 3aKJIIOYUTh COTJIa-
ILIeHKE O TIOPSIAKE YIOBAETBOPEHUS UX TPEOOBAaHUI K NOJLKHUKY (IMyHKT 1 ctateu 309.1
'K P®), aBnsiorcst, B 4aCTHOCTH, O0SI3aTeNIbCTBA, IMpPEAyCMaTpUBAIOIINE Ilepenady
OIpe/ieJIeHHBIX POJIOBBIMU MPU3HAKAMMU BEellIeH WU MpaB, HAIIpUMED, AeHEXHbIE 00s13a-
TEJbCTBA WIM 00513aTe/IbCTBA MO TNepenaye 0e3M0KyMEeHTapHbIX LIEHHBIX OyMar ornpene-
JICHHOI KaTeropuu (TUra).

4. B crry mynkra 3 crateu 309.1 'K PO cornmamenne KpeauTopoB He CO3IaeT 00s13aH-
HOCTH UISI MTOJDKHMKA, HE YIaCTBOBABIIETO B 3TOM cCoINTalliecHWH. I1pemycMOTpeHHBIM
TaKAM COTJIAIIICHUEM IIOPSIIOK YAOBJIETBOPCHUS TPeOOBAHUI HE SIBISIETCSI OCHOBAHMU-
€M JUTSI 0TKa3a KPeIuTopa B MPUHITUH MPEII0XKEHHOTO JOJDKHIKOM HaIeXKaIlero 1c-
noJiHeHMS. B ciydae Takoro oTkasa KpeIuTop CUMTACTCS IPOCPOUMBIINM (ITYHKT 1 cTa-
o1 406 T'K PD).

PaBHBIM 00pa3oM corallieH1ue KpeAUTOPOB O IMOPSAKE YIOBJIETBOPEHUS UX OMHOPOIHBIX
TpeOOBaHMI K TOJDKHMKY CO3[aeT 00sI3aTe/IbCTBA MEXIY KPeIUTOpaMM, HO HEe MEHSET
MOPSIOK MTPOBEACHUS MPOLIEAYP U OUYEPEIHOCTD YAOBIETBOPEHUS TPEOOBAHUN Kpeau-
TOPOB, ycTaHOBJIeHHbIe DenepaibHBIM 3aKOHOM OT 26 okTsa0ps 2002 roga Ne 127-D3
«O HecocToATENbHOCTU (0AHKPOTCTBE)».

5. Cormacuo nyHkKTy 2 ctatei 309.1 'K P® nmpuHsTOEC OT HOKHMKA Haljiexkalee Mc-
TOJIHEHWE KPEeIUTOp O0S3aH IepeldaTh APYTOMY KPEIWTOPY WIIM IPYTHM KpPeauTOpaMm
B COOTBETCTBHH C COTJIAIICHUEM MEXIY HUMM.

B TakoMm ciydae MCHOJHEHHBIM B COOTBETCTBYIOLLIEH YAaCTH CUMTAETCSI 00S3aTEIbCTBO
JOJDKHUKA B OTHOLIEHUM KPEAUTOPA, MPUHSIBIIETO HajlexXallee UCIIOTHEHUE, K KOTO-
pOMY B COOTBETCTBYIOLLEH YaCTU TMEPEXOOUT TpebOoBaHUE K JOKHHUKY OT KPEIUTOpa,
KOTOPOMY IIepeIaHO UCIIOTHEHHUE.

6. Ilpu paspelieHUM CIIOPOB, KACAIOIIMXCSI MCIIOJHEHUSI 00sI3aTe/IbCTB I10 Iepedaye
HMCIOJHEHUSI OOHUM KPEAUTOPOM APYTOMY, CYI IIPOBEPSIET, SIBJSIETCS M COIJIALEHKE
MEXIy KpeIUTOpaMM IIPeIyCMOTPEHHBIM 3aKOHOM WJIM WUHBIMM IIPAaBOBbIMM aKTaMU
JIOTOBOPOM, HAaIllpUMep JOTOBOPOM KOMUCCHU, aTeHTCKUM JOTOBOPOM WIIM JOIOBOPOM
npocToro ToBapuinecTsa (mrasbl 51, 52 u 55 'K P®), cMemranHbBIM 1OTOBOPOM WJTH HO-

4 Astop — A.T". Kaparieros.
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rOBOPOM, KOTODBIil He MPELyCMOTPEH 3aKOHOM WJIM MHBIMU IIPABOBBIMU aKTaMu (ITyH-
KTbl 2 1 3 ctatbu 421 TK P®D).

Ecnu uHoe He npeayCMOTPEHO JOIrOBOPOM M HE€ BLITCKACT U3 B3aMMOOTHOIIIEHUI CTO-
POH, KPCANUTOP, KOTOPOMY HAAJICKUT NN€PECAATH ITPUHATOC OT AOJKHMKA UCITOJIHEHHUE, HE
OTBCYACT NCPCA APYITMMU KPECAUTOPAMU 3a HEUCITOJIHCHNWE WMJIM HEHaJICKallc€ UCITO0JI-
HeHue 00s513aTeIbCTBA TOKHUKOM. B aToM cj1ydyae Kp€auTop 00s513aH COOOLIUTH O HEUC-
MOJIHEHUM WJIM HeHaJiexallleM UCTIOJHEHUU 00s13aTelIbCTBa JOJLKHUKOM, CO6paTb BCC
HeoOXoIuMbIe J0Ka3aTeJabCTBa, a TaAKXKE 110 TpC6OBaHI/HO Kpe€auTopa, KOTOpoMYy B COOT-
BETCTBUU C COIJTAIICHUEM HAIJICXKAJIO IEPEAATh UCITIOJHEHUE, NTEpEaaTh €My IIpaBa 110
cIesKe ¢ JOJKHUKOM. Bmecte ¢ Tem l'lpI/IHHBH_H/Iﬁ OT JOJI2KHUKA UCIIOJTHEHUE KPEAUTOP
OTBCYACT NICPCa APYI'MM KPpEAUTOPOM 3a yTpary, HEJOoCTauyy UJIN ITOBPECKACHUC UMYIIC-
CTBa, IMOJYYCHHOI'O OT JOJKHHKA.

7. Ecnu iHOE He IMpenyCMOTPEHO 3aKOHOM, MHBIMU IIPABOBLIMU aKTaMU WJIM JOTOBO-
POM U HE BBITEKAET U3 CYILECTBA OTHOILIEHUI MEXIY KPEIUTOPAMH, PACXOIBI IO KC-
MTOJTHEHWIO 00S3aHHOCTH TIepenaTh APYrOMY KpeauTopy TOMy4eHHOe OT JOKHUKA UC-
MOJIHEHNE HECET KPEIUTOD, IMOJIYYUBIINI UCIIOJHEHUE OT JOJKHUKA IPUMEHUTEIBHO
K ctaTthe 309.2 'K PO.

8. K ycTymke TpebGoBaHMSI, COBEPIIEHHOM KPEIUTOPAMU OTHOTO JOJDKHUKA MEXKIY CO-
6011, mooxenus cratby 309.1 'K P®D He mpuMeHSIOTCS» .

KommenTapnii®

A)

b)

[lepeunciieHHBIC B M. 3 TTOCTAHOBJICHUS IIPUMEPH OMHOPOIHBIX 00SI3aTEeIbCTB M3JIHIII-
HU, HO O€3BpEIHEI.

B 11. 4 mocTaHOBIEHUS COAEPKUTCS ICHCTBUTENBHO BasKHOE pa3bsICHEHHE, COITACHO KO-
TOPOMY COMTALlICHUE KPEAUTOPOB O CyOOPAUHALIMK TPeOOBaHMI He BIMSET Ha MOPSIOK
pacripeneieHust CPeACTB Cpeld KOHKYPCHBIX KPETUTOPOB IMPU GAaHKPOTCTBE TOJDKHMKA.
DTOT BOMPOC SIBISIETCS JOCTATOYHO TUCKYCCHOHHBIM.

CyTb ycIoBHSI O CyOOPOIMHALIMK B CIICAYIOIMIEM: ONWH M3 KPEANUTOPOB COIJIAIIACTCS
YCTYIIUTh CTapIIMHCTBO IPYTOMY, a 3TO O3HAYaeT, YTO CPEICTBA, IMOJYIYCHHBIC MJIaI-
MMM KPEIUTOPOM OT JOJIKHMKA BO MCIIOJTHEHNE COOTBETCTBYIOIIETO JOTOBOPA C TAKUM
TOJDKHAKOM, MJIAOIINKA KPeIUTOp O0S3aH MEepeYrnCINTh cTapiieMy. B 3ToMm ciydae K
MJIAIIIEMy KPeIUTOPY MEePEXOaIT TpeOOBaHUS CTapIIEro KpeauTopa K JOJDKHUKY Ha CO-
OTBETCTBYIOIIYIO cyMMy. MHa4e roBopsi, IpW HAIMYIMH TAKOTO YCIIOBUSI B MEXKKPEIUTOP-
CKOM COTJIAIIICHUH TS MJIAIIIETO KPeIUTOpa IMIPOMCXOAUT KOHBEPTAIIMS TTOTYICHHBIX
OT DOJDKHHUKA CPEICTB B TPEOOBAHMS K TOMY K¢ TODKHUKY. O4eBUIHO, YTO TP ITOH00-
HOI KOHCTPYKIINH MJIAAIINNA KPeIUTOP HeceT OoJiee BEICOKMI PUCK 0AHKPOTCTBA TOIK-
HUKa, 9eM ctapimmii. [TociaemHnii B yCKOPEHHOM ITOPSIIKE ITOIydaeT IIPUYUTAIOIIECS
€My CPEIICTBa, B TO BpeMs KaK MJIAAIINI KPEIUTOP BMECTO JICHET OCTaeTCs C IIpaBaMU
TpeOOBaHMSI, pean3allis KOTOPBIX MOXET OBITh B JIFOO0M MOMEHT 3aCTOIIOpEeHA BO30YXK-
IIeHNEeM TIPOTUB JTOJDKHMKA Aejia 0 0aHKPOTCTBE.
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Y10 MOXET NMOOYyIUTh OAHOTO U3 KPEAUTOPOB MPEIOCTABUTH APYTOMY TaKO€ CTapIIMH-
cTBO? Y Takoro 1mara MOryT OBITh pa3Hble MPUYMHBL. Hampumep, onnH 13 KpeauTopoB —
3TO MaTepMHCKAasl KOMIIaHMS MODKHUKA (MM mHOe ad(dMIMPOBAaHHOE ¢ HUM JIHUIIO),
M 3TOT KPEAUTOP 3aMHTEPECOBAH B TOM, YTOOBI HEKUI OaHK IPEIOCTABUI TOJDKHUKY
KpenuT, a 0aHK BBIIBUTACT B KAUYECTBE YCIOBUS MPEIOCTABICHMS TAKOTO KPEeIuTa CO-
rjlacyie MaTepUHCKOM KOMIaHuH (MHOTO ahGMIMPOBAaHHOTO C JOJDKHUKOM KPeIuTopa)
Ha CyOOpIMHALUIO.

31ech U BO3HUKAET Ta camasl nmpobjieMa MpUMeHEHUsI COTlallleHUs KpeAUTOPOB B CIIy-
yae 0aHKpOTCTBA AOLKHUKA. CBSI3BIBAET JM COTJAllleHWEe KPEeAUTOPOB KOHKYPCHOTO
YIIPaBJISIIOLIEro JOKHUKA MpU 6aHKPOTCTBe nocieaHero? MHave roBopsi, JOJDKEH JIU
KOHKYPCHBII yIpaBISIOIIUI paclpenessiTh CPeACTBa MeXIy YJ4acTBYIOLIMMU B MEX-
KPEeIUTOPCKOM COTJIallleHUN KPpeAUTOpaMy B COOTBETCTBUHU C UX TIOTOBOPEHHOCTSIMU 00
o4epeIHOCTH (He 3aTparuBasi, eCTECTBEHHO, MpaBa IPYyruxX KpeauTOPOB) WM OH JiejlaeT
3TO B CTPOTOM COOTBETCTBUM C HOpMaMU 3aKOHOAATEIbCTBA 0 OAHKPOTCTBE (MIPOMOPLIM-
OHAJIbHO), U TOJILKO T10CJI€ 3TOr0 MJaAlINi MepeaaeT cTaplieMy KpeauTopy MoJydeHHOe
OT JOJDKHUKA?

Wnest o ToM, 4TO KOHKYPCHBIN YIIPABIISIIOIINI JOJIKEH HAIIPSIMYIO PACIIpeNesisITh Cpel-
CTBa MEXIy YYaCTHHKAMM MEXKPEIUTOPCKOTO COIJIAIICHUs M3 KOHKYPCHOI MacChl B
COOTBETCTBUM C COTJIACOBAHHBIMYU UMM YCIOBUSIMU O CYOOpAMHAIIMH, HA TICPBBIA B3IJISIT
KaxeTcsl TOCTAaTOYHO JIOTMYHOM. B TakoM ciydae MJIaAIlIMil KPeAUTOp OCTaeTCs HU C
YeM, HO 3TO MPEACTABISICTCS BIIOJIHE HOPMAIbHBIM, IIOCKOJIBKY BOJISI CTOPOH TaKOT'O CO-
IIAIIEHUS COCTOSIIa UMEHHO B IepepacipeneicHIM PUCKa HEMCIIPaBHOCTH JOJDKHHUKA.
DTOT MOAXOM MO3BOJISIET CHATH CO CTapIIEro KpeauTopa pUCcK 0AHKPOTCTBA MJIAMIIETO
KpeauTopa: Belb HET HMKAKWX TapaHTUI TOTO, YTO ITOCIACIHUM, IOJYIYMB IMPUIUTAIO-
1eecst eMy B XoJie 0aHKPOTCTBA IOKHUKA, TIO3IHEE CaM He BaleT B 0AHKPOTCTBO WJIU
HE OKaXXeTcs B IIpoliecce 0aHKPOTCTBA YKe Ha 3Talle paCCMOTPEHUSI Aesia 0 0aHKPOTCTBE
TIPOTUB JOJLKHHUKA.

Ho B n. 4 nocTtaHOBEHUSI OTpaXXeH MHOM TOAXOMA, COIJIaCHO KOTOPOMY COTJallleHUe
KpPeIUTOPOB O MOPSIAKE YIOBIETBOPEHUSI MX OTHOPOIHBIX TPEOOBAHUI K JOJKHUKY He
MEHSET MOPSI0K MPOBENESHUS MPOLIeaYpP U 0YePETHOCTh YIOBJIETBOPEHUST TpeOOBaHUIA
KpeIUTOPOB MpU OAHKPOTCTBE JOKHMKA. DTOT BapuMaHT HeJb3sl Ha3BaTh KaTeropuue-
CKM HEeBepHBIM. B ero noyib3y MOXHO MPUBECTU HEKOTOPbIE apTyMEHTbI: HAIIPUMEDP, OH
MO3BOJISIET YYECTh MHTEPECHI KPEAUTOPOB MJIAIILIET0 KpeAUTOpa, KOTOPKIE B cliyyae 6aH-
KpPOTCTBA MOCJEIHEro MOTyT ObITh MTPOTUB TOTO, YTO TPEOOBAHUE CTAPIIETO KpeauTopa
K MJaauIeMy yAOBIETBOPSUIOCH HE Yepe3 KOHKYPCHbIE MPOLEAYPhI, a B MIPUOPUTETHOM
MOpsIAKe MyTeM MPSIMOTO MePeYrCIeHUs AeHET OT OOIIETO IJIsl HUX TOKHUKA CTaplIeMy
KpeIUTOpYy, MUHYSI KOHKYPCHYIO MacCy MJaAlIero. OTOT BOMPOC TpeOyeT JOMOJHUTEb-
HOTO U3YyYEHUSI C TOUKU 3pEHUSI TEOPETUUECKUX aCIIEKTOB OAHKPOTCTBA.

3/1ech He MEHee MHTEPECHO APYToe: OCTAETCS] HE BITOJIHE SICHBIM, MEHSIET JIU YTO-TO B
3TOM BOIIPOCE YIaCTHE JOJKHMKA B MEXXKPEIUTOPCKOM coriameHun. Bens BC ocHOBBI-
BacT CBOM BBIBOJ Ha MIEE O TOM, UTO COIVIAIICHUE KPEIUTOPOB, B KOTOPOM HE yJaCTBYET
IOJDKHUK, HE co3daeT ISl MOoCcIeIHero Kakux-imoo obsizaHHocTeii. Ho uto ecinu kpenu-
TOPBI MOIKTIOYAT TOJDKHUKA K 3TOMY COIJIAIIEHUIO M IIPSIMO TIOTOBOPSITCS O TOM, YTO TIPHU
0aHKPOTCTBE MOJDKHUKA OIWH M3 KPEIUTOPOB OYyIET UMETh IIPUOPUTET TIePEl IPYTHM B
paMKax TeX A0JIei, KOTOpble OyAyT MPUXOAUTLCS HAa HUX MPU paclpencieHUU CpeacTs,
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BBIPYYEHHBIX OT peajru3allii UMYIIECTBA JOJDKHUKA Ha CTAINM KOHKYPCHOTO TTPOM3BO/I-
ctBa? K coxanenuio, BC P® He cran naBaTh KaKMX-I1M00 pa3bsICHEHUI Ha CEii CUET.

Kpome Toro, octaercs coxanerb, 4to BC P®D He man pa3bsiCHEHHMI O TOM, YTO TIPOMC-
XOIIUT, €CJIU TOJDKHUK MPU3HAETCs] OaHKPOTOM, KaXIblii U3 KPEIUTOPOB, YIaCTBYIOIINX
B TaKOM JIOTOBOpE, TOJy4aeT MpUUYnTAIONIeecs] eMy B paMKax KOHKYPCHOTO IPOM3BOI-
CTBa, a 3aTeM CTapIINii KPpeaIUTOp TpeOyeT OT MJIAMIIIETO TIEPEUNCIICHMS eMy ITOTy4eHHOTO
B paMKax Jejia 0 0aHKpOTCTBe. 31ech MpobiieMa 3aKJIIo4aeTcsl B TOM, YTO JUKBUIALIUS
JOJDKHUKA-OpraHu3aluy MpeKpaTUT HeroraileHHoe TpeOOBaHMe CTaplliero Kpeauropa
K JOJDKHUKY, Y, COOTBETCTBEHHO, TpenrycMoTpeHHas B 'K cyOporaiius B OTBET Ha Tepe-
YUCJIeHNe MIIAIIIUM KPEIUTOPOM CTapIlieMy MOJyIeHHBIX B paMKaX KOHKYpca JeHEXKHBIX
CPEICTB ITPOU30MTH He MOXKeT. Ha Halir B3IJIs1, 3To caMo 110 cebe He MOXKeT OJIOKMPOBATh
HCK CTaplIero KPenruTopa O B3bICKAHUY C MJIAAIIETO MPUYNTAIOIINXCS ITIEPBOMY JIeHEX-
HBIX CPEICTB, TaK KaK cama CyTh COIJIallIeH!sI BO MHOTOM M COCTOMT B Miepepachpenese-
HMU pUCKOB. TOT hakT, YTO MIaIIINIA KPEIUTOP B 0OMEH HUYETO HE TIOJTyIUT, He T0JKEH
MMeThb 3HaueHue. Bce-Taku OCHOBHOE ITOC/IEACTBHE CyOOpAMHAIIMKA COCTOUT B OOMEHE
JIEHEeT Ha TIpaBa C 1IeJIbl0 MUHUMM3allM1 PUCKOB OIHOTO M3 KPEIUTOPOB, a OTHaICHME
BCTPEYHOTO TPEAOCTABICHUS SIBJISIETCS MPOCTO MOOOYHBIM CIEACTBMEM, BBITEKAIOIIUM
13 MPUPOJIBLI TAHHOTO MeXaHW3Ma IepepaciipeneieHns: pucka. Eciii aToT caMblii Herpu-
SITHBIM JIJIST MJTAZIIIETO KPEIUTOpa ClieHApUil peann3yeTcs, 06e3B03ME3THOCTD OIepalu
T10 TIEPEYMCIICHUIO CTaplIeMy KpeIUTOpYy NeHET He NOJDKHA pacCMaTpUBAThCs Kak Jape-
Hue. He cTout 3a06bIBaTh, YTO B paMKaX TaKOTO COTJIAIIEHUST MJIAIIINI KPETUTOP IOy~
YaeT Ty WIM WHYIO TIPSIMYIO WJIM KOCBEHHYIO BBITOIY OT IPENOCTaBIeHUsI CTapIIMHCTBA
npyroMy Kpeautopy. Kak 661 To HU ObLTO, pa3 y>k BC B3siics faBaTh pa3bsiCHEHUS 110 BO-
npocaM npumeHeHus cT. 309.1 'K o MeXKpeaAuTOpCKUX COMIAllIeHUsIX, TO EMY CIEI0BaIO
OBl CKOHILIEHTPUPOBATLCS Ha JEHCTBUTEIBHO BaXKHBIX BOIIPOCAX.

IlonoxeHust 11. 5 TOCTaHOBJIEHUS HE BBI3bIBAIOT KAKUX-JIU00 BO3paKEHUIA.

CoracHo I1. 6 TOCTaHOBIIEHUSI, €CJIM MHOE HE MPETyCMOTPEHO TOrOBOPOM U HE BHITEKAET
W3 B3aMOOTHOIIECHUI CTOPOH, MIIAIIINIA KPEIUTOP He OTBEYAEeT Iepe/l CTapIiM 3a He-
WCTIOJTHEHWE WY HeHaJuIeXkalllee MCIToHeHEe 00s13aTeIbCTBA JOJDKHUKOM. DTO abco-
JMOTHO BepHO. I1pu 3TOM, Kak ykasbiBaeT BC P®, B citydae TpocpOYKM TOKHUKA B OT-
HOIIIEHWH 00s13aTeNIbCTBA Mepel MITAAIINM KPeIUTOPOM MOCICAHW 00sI3aH COOOIINTH O
JTaHHOM (paKTe CTapIIeMy KpeaIuTopy. DTa 00SI3aHHOCTh B IIPUHITATIC MOKET OBITh BBIBE-
JleHa 13 ob1iero mpuHIMIIa noopocoBectHOCTH (1. 3 ¢T. 307 I'K). Ho BC P® uner nanbire
¥ B TOM K€ pa3bsICHEHUM YKa3bIBaeT Ha TO, UTO CTAPIINIl KPEAUTOP, Y3HAB O MMPOCPOUKE
JOJDKHUKA T10 JIOJTY Mepel MIaAIINM KPeIUuTOPOM, MOXKET 0 O0IIeMy IpaBUiIy IOTpe-
60oBaTh OT MJIAMIIETO KPEeAUTOpa YCTYITUTh eMy ITpaBa K JODKHUKY. [TociencTBus Takoi
YCTYIIKY 110 TpeboBaHMIO cTapiiero kpenutopa BC P® He niposicHSIET, HO, BUAUMO, PEYb
WIET O TOM, YTO MJIAIIINIA TTOJTydaeT B OOMEH IIpaBa K JOJDKHUKY Ha Ty Xe CYMMY, TIpH-
HauIexalue crapiieMmy Kpenuropy. [lomoOHast ciioxXHast KOHCTPYKIIMsI OOMeHa IpaBaMu
He cJielyeT M3 3aKOHA U BBI3BIBAET HEKOTOpEIE COMHeHMs. He BITOJTHE TTOHATHO, 3a4eM
CTOPOHAM TaKoi 0OMeH. Bpsii T 3Ta KOHCTPYKILIMST MOKET ITOIPa3yMeBaThCsl peaTbHbI-
MM CTOPOHAMM TaKHUX corjamieHuii. [IoaToMy BEIBOINTH e¢ B KaUeCTBE IEUCTBYIONICH ITO
YMOJYaHMIO OBbLIO HE BIOJIHE pasyMHO. B To e BpeMst monoOHbIi odMeH, o mbiciau BC
P®, MoxeT OBITh MTHUIIMMPOBAH JUIIE 10 TPEOOBAHUIO CTapIIero KpeauTopa. Eciu ToT
He 3aMHTepPeCcOBaH B 0OMEHEe, OH TaKoe TpeboBaHWE He 3asBUT. DTO OTYACTA CHUMAET Ha-
NpsKeHNe, BRI3BAHHOE HEKOTOPOM CTPAaHHOCTBIO JAHHOTO Pa3bsICHEHMSI.
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[Monoxenue 1. 7 0 pacnpenejeHMU pacXod0B He BhI3bIBAIOT BO3paXKeHUI, HO IIPUXO-
IUTCS YAUBJISATbCS TOMY, 3a4yeM BC P® morpaTui Ha 3TOT aGCOIIOTHO HEeaKTyaIbHbIi
BOMpPOC LIl TyHKT. CorameHus KpeIuTOPOB B MOMABIISIONIEM YUCIe CydyaeB Ka-
CalOTCs OMHOPOMHBIX AEHEXKHBIX 00513aTe/IbCTB; MHOE IIPOCTO HE BCTPEYAETCS B IpaK-
THUKe. VcrnolHeHHe Xe TaKUX 00513aTeIbCTB YYBCTBUTEIbHBIX PACXOMOB HA CTOPOHBI
He BoanaraeT. KpoMe Toro, caenaHHbIi BIBOJ O HECEHUU MIAILIUM KPEIUTOPOM pac-
XOJIOB MO TIEPEUYNCICHUIO TTOJYYCHHOTO CTapIIeMy KPEIUTOPY CO BCelt 0UeBUIHOCTHIO
caenyet u3 obirero mpasuia cT. 309.2 'K o HeceHUM pacxomoB Ha UCITOJIHEHUE 00s13a-
TEJIbCTBA.

ITonoxeHue 1. 8 TOCTAHOBJIEHUSI O TOM, YTO HOPMBI JaHHOM CTaTbU O MEXKPEIUTOP-
CKOM COTJIallIeHUM He TIPUMEHSIIOTCSI K OOBIYHOM YCTYIIKe TpeOOBaHMSI, COBEpPIIaeMO
MEXIy IBYMSI KpEAIUTOPaMU, TpeOYyeT HEKOTOPBIX TTOSICHEHUA.

B pamkax 00bIYHO YCTYNIKM LIEAEHT YCTYIIAeT LIECCUOHAPUIO ITPaBO TPEOOBAHUS K JOJIK-
HUKY. [Ipy 5TOM HUYTO HE NIPETSITCTBYET TOMY, YTOOBI LIeCCMOHApUEM ObLIT APYroii Kpe-
IHATOP, a CaMo IIepeUYrCclieHIe IeHeT U YCTYIIKa ObLIN ITOCTaBJICHBI IO YCIOBHUE ITOTyIe-
HUSI 1IeCCMOHApHEM IIIaTeXka OT OOIIEero I HUX C IIeASHTOM IOJDKHUKA. MITHadye roBops,
LEeICHTOM B TaHHOM CJIydae OyIeT CTapIInii KpeouTop, a lIeCCHOHApUeM — MIIAIIIINIA,
IIeHA XXe MPUOOPEeTEeHUS IIpaBa paBHA er0 HOMMHAIY U paBHO3HAYHA TOMY CAMOMY, Xa-
paKkTepHOMY IIJIsI COTJIAIICHUSI O CyOOPIMHALINY, TPAH3UTY ITOJYYSHHBIX MIIAIIINM Kpe-
IATOPOM ACHET B MOJIb3y crapiiero. OTandue ¢ TOYKU 3PSHUST MEXaHUKU IPOSIBIISICTCS
JINIIb B TOM, 4TO, cyas mo TeKcTy cT. 309.1 T'K, 1mo MeXKpeauTopcKoMy COTJIAIICHHIO
TpaBa MepexoIsIT MIAIIIEMy KPeIUTOPY MOCIIE TTOIyIeHHUSI CTAPIINM KPeIUTOPOM JEHET
aBTOMAaTH4YeCK! (Ha OCHOBAHMU 3aKOHA). DTO FOBOPUT O TOM, YTO IMPOUCXOIUT CyOpo-
rauums (T.e. Iepexol IIpaBa B CUTy 3aKoHa). Ho 3To oTimdue He CTONIb MPUHIIUITAIBHO.
B xoHeyHOM UTOTE CyOpOralus He CHILHO OTJIMYACTCSI B CBOSH OCHOBHOM CYIITHOCTH OT
YCTYIIKY IIpaBa, MOCTABJICHHO MO/ OTJIaraTeJIbHOE YCIOBHE.

Ecnu 651 B I'K He 6b1710 cT. 309.1, ycTaHaBIMBaOLIEH nepexo MpaBa K MiaalieMy Kpe-
JIATOPY, ¥ CTOPOHBI CTPYKTYPHUPOBAIIM OBI CAENIKY C YHUCTOTO JIUCTA, PYKOBOICTBYSICH 00-
IIVMU TIPUHLIMIIAMY, CTAaHAAPTHEIMUA MHCTPYMEHTAMM U MIIeeii CBOOOIBI TOTOBOpa, OHU
OBI O(POPMUIIH TIEPEXO I IpaBa MJIaAIIeMy KPeIUTOPY B OOMEH Ha JIeHBIM IO YCIOBUEM
TIOJTYYEHUST M OT JOJDKHWKA JeHEKHBIX cpeAcTB. COOTBETCTBEHHO, MEXKKPEIUTOPCKOE
corjlalieHre O CyOOpOMHAIINM YHUKAJIBHO HE CTOJIBKO CBOEU CTPYKTYpPOI IpaB U 00sI-
3aHHOCTE, CKOJIBKO LIEJIBIO €TO 3aKII0UEHMSI, KOeH SIBIIsIeTC MepepacipeneicHe py-
CKOB HEHCITPABHOCTH JOJDKHUKA MEXKIY HECKOJBKUMU KPEIUTOPAMH.

B »TOM IU1aHe NPUHIMIMAJILHOE MPOTUBOIOCTABICHUE MHCTUTYTA LIECCMU U KOH-
CTPYKLMM MEXKPEIUTOPCKOIO COIJIAlEHMUsI HE KaXeTCs CTOMb YK OOOCHOBAHHBIM.
Ieccuss 1 MeXKpeaAUTOPCKOE CcoIllallleHre — SIBIIEHUs pa3Horo mnopsaka. lleccust
(ycTyIiKa) — 3TO BOJIEU3bSIBIIEHHME HAa HEIOCPEACTBEHHBII Iepexo MpaBa, U COBep-
LIAThCS OHA MOXET B paMKaX Pa3IMYHbBIX JOTOBOPHBIX OTHOLIEHUH (OT (haKTOPUHTa 10
JapeHus npasa). ToT (akT, 4To B paMKaX MEXKPEAUTOPCKOro COTJalleHUs IO OYKBe
ct. 309.1 'K umeeT MecTo cybporamusi, a He 1IeCCrsl, He MOXET IIPeIITCTBOBAThb CTO-
poHAM BMECTO CyOporaluy yCTaHOBUTh 00S13aHHOCTh CTapIIero KPeauTopa YCTYIIUTh
MJIAZIIEMY IpaBa K JOJLKHUKY. DTOT LAl He MEHSIET B CAMOM COIJIallieHUY HUYETo Ha-
CTOJIBKO CEPbE3HOTO, YTOOBI MBI JIMILWIMCh OCHOBAHUS IIPOAOJIKATh TOBOPUTH O MEX-
KPEIUTOPCKOM COTJIAIleHUMN.
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IV. Pacxoabl Ha UCnosiHeHue

N3BaeyeHns M3 NOCTAHOBJIEHHS

«9. Tlo obumemy npasuity, ipeaycMoTpeHHOMY ctathbeil 309.2 TK P®dD, pacxonsr mmo uc-
TTOJTHEHUIO 00513aTeTbCTBA HECET MOJKHUK MCXOIST U3 YCIOBUI 3TOrO 00sI3aTe/IbCTBA.

BMmecte ¢ TeM KpennTOp HECeT pacXOIbl IO IPUHSATHIO UM UCTIOJIHEHMSI, HAIIPUMeEDP pac-
XOIObl Ha WCIIOJB30BAaHME CIICIUATLHOIO IIPOrPAMMHOTO OOECIIeUeHHSI, MOOWIbHYIO
CBSI3b, OTIIPABKY IOKYMEHTOB M T.N. JIOMTOTHUTEIbHBIC U3ACPXKHA KPEIUTOpa I10 TIPH-
HSTHIO UCTIOJIHEHMSI, BRI3BAHHBIE ACCTBUSIMU JOJDKHIKA, BO3JIarafoTCsI HA TIOCICTHETO.

JlonoHUTEIbHbIE U3IEPXKKHU JOKHUKA, BhI3BAHHBIE AEHCTBUSIMU KPEAUTOPA, B 4acT-
HOCTU BO3HUKIIIME B CBSI3M C M3MEHEHMEM KPEIMTOPOM MeCTa MCIOJHEHUST 00s13a-
TEJIbCTBA TIOCJIe €r0 BOSHUKHOBEHUS, BO3MEIIAIOTCSI KPEAUTOPOM (ITyHKT 2 cTatbu 316
I'K PD).

IIpaBmia o pacxomax Ha MCITOJTHEHUE 00s3aTeIbCTB, IMIPEeAYCMOTPeHHBIE cTaTheil 309.2
I'K PO, momiexar mpruMeHEHHUIO, €CJT MHOE He TIPEAyCMOTPEHO 3aKOHOM, MHBIMH TIpa-
BOBBIMHU aKTaMU WJIM JIOTOBOPOM JINOO HE BBEITEKAET M3 CYIIECTBA 00sI3aTeNIbCTBA, OOBI-
YaeB WJIN IPYTUX OOBITHO IIPEIbSIBISIEMBIX TPEOOBAHMIN».

KommenTapuii®

A)

b)

B)

YkazaHHBIC pPa3bICHEHUS NPAKTUIECKN TOCIOBHO BOCIIPOU3BOLAT IIPEAIUCAHUS
cT. 309.2 TK P® 0 BO370XEHUHN PAaCXOIOB, CBI3aHHBIX C MCITOJTHEHUEM 00sI3aTeIbCTBa
Ha JOJDKHUKA. DTa HOpMa SIBJISIET COOOM JINIIE 00IIIee IMPaBUIoO M IIPY STOM MMeEeT IBHO
BBIPAXXEHHBIN aTpUOYT TUCIIO3UTUBHOCTH, a IIOTOMY ITOJIOXEeHUS a63. 1 1 4 1. 9 mocra-
HOBJICHUSI OYEBUIHBI M HE IIPUBHOCST B POCCHIICKOE IIPaBO HIYETO HOBOTO.

Bormpoc o pacxomax Kpenutopa Ha MPUHSTHE UCITOJHEHNS HE YPETYJIMPOBaH Ha YPOBHE
mo3utuBHOro Mpasa. [Ipemnaraemoe BC P® Bo3i0XeHME TAKUX PACXOHOB MO O0ILEMY
MpaBUIy UMEHHO Ha KpeauTopa (a03. 2 M. 9 mocTaHOBIEHUsI) BUAUTCS BIIOJHE ecTe-
CTBEHHBIM.

[Ipo6sema TOMOMHUTEIbHBIX U3AEPKEK Ha UCIIOJHEHNE / IPUHSATHAE UCTIOJHEHUS SIBJISI-
€TCs JOCTATOYHO BaxXHOM U nHTepecHoi. Coraiasich ¢ BeiBogoM BC PD o Bo3noxeHuu
TaKUX U3IEPKEK COOTBETCTBEHHO HAa KpeAUTOpa / JOKHMKA (a63. 2 1 3 11. 9 mocTaHoBIIE-
HUST), HEJIb3sl He OTMETUTh HEKOTOPOE CYXEHHE CErMeHTa BOIpoca, AoIyckaemoe Bep-
XOBHBIM CymoM. DTU JOIOJTHUTEIBHBIC N3ICPKXKA MOTYT BOSHUKHYTh HE TOJIBKO B CHITY
MOBEAEHUSI CTOPOHDBI, HO U 110 MHBIM 00CTOSITEJILCTBAM. B yacTHOCTH, U3MEHEHME MeCTa
JKUTENIBCTBA CTOPOHEI, KoTopoe BC P® ucnonb3yer B KauecTBe mpumepa (. 2 ¢r. 316 'K
P®), MoXeT SIBUTbCS pe3y/IbTATOM YHHBEPCATIbHOIO IIPABOIPEEMCTBA B pe3y/IbTaTe Ha-
ciaemoBaHusa. COOTBETCTBEHHO, HEOOXOMMMO BECTH PeUb HE TOJIBKO O JOTOJTHUTEIIBHBIX
M3IEPKKAX, 6bI36AHHbIX OelicmeusMu TIPOTUBOITONIOXHOM CTOPOHBI, a 000 BCEX HOIMOIHU-
TEJIBHBIX U3IEPXKKAX, B0ZHUKUUX NO 00CMOSMENbCMEAM, C8A3AHHbIM C NPOMUBONOAONCHOLL
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Ceob6opgHas TpnbyHa

cmoporoil. Cyapba 3TUX ITOTOTHUTEIBHBIX U3IEPXKEK SIBJIIETCS IMPOU3BOMHONI OT BO3JIa-
raéMbIX Ha COOTBETCTBYIOIIYIO CTOPOHY PUCKOB. 3HAYUT, BO3JIOXKECHUE O0SI3aHHOCTH UX
BO3MEIIECHMS TOJDKHO TTPOM3BONMTRCS HE3aBUCUMO OT TOTO, HECET JIM JaHHasI CTOpOHA
OTBETCTBEHHOCTD 3a MX BOSHMKHOBEHNE. Bo3MelaTs 31 M3nepKKM JOJKHA Ta CTOPOHA,
KOTOpast HeceT pPUCK BOSHUKHOBEHMSI COOTBETCTBYIOIINX OOCTOSITEIBCTB.

Hccnenys npobiaeMy TOTOJHUTENbHBIX U3AEPXKEK, CAEA0BAIO ObI PACCMOTPETh U CUTYa-
1110, KOTJa TaKue BO3HUKAIOIIUE U3AEPKKU SIBASIOTCS CYLIECTBEHHBIMU. MOXeT JIu B
MoA0OHOM clly4yae NOKHUK He JOBOJILCTBOBATHCS BEPOSITHOCTBIO MX OyIYyIEro BO3Me-
1LIEHMSI, a TOTpedoBaTh OT KpeIUTOpa UX aBAaHCUPOBAHUS U OTKA3aThCsl OT UCIIOJHEHUS
00s13aTeNIbCTBA B cyyae HernpenocTapieHus: TakoBoro? K coxanenuto, BepxoBHbliit Cyn
OCTaBWJI 3TOT BOIMPOC 6€3 MOJKHOTO BHUMAaHUS.

V. [lonycTMMOCTb OHOCTOPOHHEro oTKa3a OT UCMONIHEHUA
ob6si3aTenbCTBa UM €ro U3MeHeHus

M3BieveHns U3 NOCTAHOBJIEHUS

«10. ITo obmmemMy IIpaBWIIy IPaBO HA OMHOCTOPOHHU OTKAa3 OT MCIIOJTHEHUS 00sI3aTeITb-
CTBa JINOO HAa U3MEHEHME ero YCIOBUI NOJKHO OBITh TpeaycMoTpeHo 'K PD, npyrumm
3aKOHAMM ¥ MHBIMH IIPaBOBEIMM akTaMM (ITyHKT 1 ctaTeu 310 'K PD).

IIpaBo Ha OJHOCTOPOHHUIA OTKA3 OT UCIIOJHEHHS 00sI3aTeIbCTBA JINOO HA U3MEHEHUE
€ro YCIIOBUI MOXKET ObIThb MPEIYCMOTPEHO AOTOBOPOM ST JIMIL, OCYLIECTBISIOLINX
MPEeaNPUHUMATELCKYIO ESITEIbHOCTh, B OTHOLIEHUSX MEXIY CO0Oi, a Takke MIJIs
JIMLIA, He OCYILIECTBIISIONIETO MPeAPUHUMATENBCKYIO AESITENbHOCTD, [0 OTHOLIEHHUIO K
JIILY, OCYIIECTBIISIOIIEMY MPeaTPUHUMATEILCKYIO IeITeIbHOCTD (ab3all MepBhlil MyH-
kta 2 cratey 310 'K PD).

[IpenocraBiaeHue JOTOBOPOM MpaBa Ha OTKA3 OT UCIIOJIHEHUsI 00s13aTe/IbCTBA MJIM OIHO-
CTOPOHHEE U3MEHEHUE €r0 YCIOBUH IS JIMLA, OCYIIECTBIISIONIETO MPEeATTPUHUMATENb-
CKYIO JESTEeIbHOCTD, MO OTHOLICHUIO K JIMIY, HE OCYILIECTBISIOIEMY MpeAIpUHUMA-
TEIBCKYIO IeSITEIEHOCTD, OITYCKAETCS TOJIBKO B CIICIIMAIBHO YCTAHOBJICHHBIX 3aKOHOM
VUIM MTHBIMH TIPaBOBBIMHU aKTaMHM CIydasix (ab3a1l BTopoii ImyHKTa 2 crater 310 'K P®D).

ITo cMmeichy ctaten 67.2 TK P®D ycaoBusSMKM KOPIOPAaTUBHOIO JOTOBOpPAa MOXET OBITh
MPeayCMOTPEHO TPaBO Ha OJHOCTOPOHHUI OTKAa3 OT UCIOJHEHUSI 00sI3aTebCTB ISt
JIIOOOTO M3 €ro YYaCTHUKOB.

11. ITpu mpumenenuu ctatbu 310 'K P®D cienyet yauThIBaTh, YTO OOIIMMMU TTOJIOXKEHM -
SIMM O JIOTOBOPE MOTYT OBITh YCTAHOBIJICHBI MHBIC TIPABMJIa O BO3MOXKHOCTH IIPEIOCTaB-
JICHUsI TOTOBOPOM IIpaBa Ha OTKAa3 OT MCITOJTHEHUS 00s13aTelIbCTBA I OMHOCTOPOHHEE
M3MEHEHHE eTO YCIIOBUIA.

TaK, HaIlpuMmeEp, B 00513aTeNIbCTBE U3 HY6JII/I‘{HOFO J0roBopa, 3aKiII4YE€HHOIO JIUIaMUu,
OCYLIECTBJIAIOLINMUA NMPEANPUHUMATEIIBCKYIO AEATEIBHOCTD, TPABO HA OMHOCTOPOHHUIA
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OTKa3 OT WCITOJIHEHMSI 00S3aTEIbCTBA MOXET OBITh MPEJOCTABIEHO JOTOBOPOM TOJb-
KO TOI CTOpOHE, IJIsSi KOTOPOil 3aKJII0YeHUE 3TOTO ITOroBOpa He ObLIO 00s13aTebHBIM
(nyHKT 1 ctaTbu 6, myHKT 2 cTatbu 310, craths 426 K P®).

Kpome Toro, mpaBo Ha OAHOCTOPOHHUI OTKa3 OT JOTOBOPa MOXET OBITh MTPEAYCMOTPEHO
NpaBuaaMu 06 OTAENbHBIX BUIAX TOrOBOPOB. B yacTHOCTH, MpaBO Ha OMHOCTOPOHHUIA
OTKa3 OT JOTOBOpa MPEeAOCTaBICHO 3aKa3uuKy Mo aoroBopy moapsiaa (ctatbs 717 T'K
P®), cropoHam goroBopa Bo3Me3THOTo oKa3aHus yciyr (ctatbs 782 'K PD), norosopa
TpaHcTopTHOM aKcneauiny (ctaths 806 'K P®), areHTCcKOTO MOTOBOpa, 3aKII0YEHHOTO
6e3 oIpenesIeHNs CpoKa OKOH4YaHUs ero neiictBus (cratbs 1010 'K P®), norosopa no-
BEPUTEJIBHOTO YITpaBieHUs uMyiiecTBoM (TIyHKT 1 ctatbu 1024 TK PD)».

KommenTapuii’

A)

B atux nByx myHkTax B ceMu ab63aiax BC yMmynpsiercs mepecka3aTh 3aKOH CBOMMM CJIO-
BaMU U 3a(pUKCUPOBATH P AOCOJIOTHO OYE€BUIHBIX TE3UCOB, BHITEKAIOIINX U3 OyKBaJIb-
HOTO MOHMMaHUs 3akoHa. Ho mpu 9ToM caMblil OCTphIi BOIIPOC TOJKOBaHMS HOBOH pe-
Jakuuu 1. 2 ¢T. 310 'K kakum-To o6pa3oM Beinan U3 cgepbl BHUMaHUS BepxoBHOTO
Cyna.

Pepakuusg n. 2 ct. 310 'K omHO3HaUHO yKa3bIBaeT Ha TO, YTO TAKME TMOJIOXEHMS O TIpaBe
Ha 0TKAa3 WJIM U3MEHEHNE MOTYT OBITh BKJIIOUEHHI (1) B 1OroBOp MexXmy IpeanpuHuMa-
TeJIsIMU, (2) B JOTOBOP MEXIY MpEeAnprUHUMATEIEM U HEIIPESAIIPUHUMATEIIEM B ITOJb3Y
nociieqHero. BKiIoueHne TaKUX yCIOBUIT B JOTOBOP MEXIY MpPEaIIpUHUMATEIEM U He-
MIpearpuHUMAaTeNIeM B IOJIB3Y IIepBOro 3aKoH, a Bciien 3a HuM U BC P® 3ampermaior.
O4eBUIHO, YTO IMTOAOOHOE OrpaHUYCHME CBOOOIBI JOTOBOPA CBSI3aHO C COOOPAKCHUSIMU
3alIUTHI c/1aboit cTtopoHkbl. [loaToMy, HanmpuMep, BKIIOYEHHE B IIOTPEOUTENHLCKUM Kpe-
IUTHBIA TOTOBOP IIpaBa OaHKa Ha JOCPOYHOE UCTpeOoBaHMe H0jra (T.€. IIpaBa Ha OMHO-
CTOpPOHHEE U3MEHEHNE YCIOBUS TOTOBOpa O CPOKE KPEIWTa) 3a paMKaMU TeX CIydacsB,
KOT/a TaKoe IpaBo MPeIyCMOTPEHO B 3aKOHe, He AomyckaeTcs (cM. 11. 5 O630pa cyned-
HOI IIPaKTUKU I10 TPAXKIAHCKUM JIeJiaM, CBSI3aHHBIM C pa3pellieHeM CIIOPOB 00 MCIIO-
HEHUM KPEAUTHBIX 00s13aTeNbcTB, yTBepKaeHHoro Ilpesuamuymom BC P®D 22.05.2013;
onpeneneHue CyneGHOM Koyeruu 1o rpaxnaHckuM aeiam BC PO ot 19.06.2012 Ne 77-
KI'12-2; nn. 4 uadopmaunonHoro nmucbMa I[Ipesunnyma BAC P® ot 13.09.2011 Ne 146).
B paBHOIi cTenieHM He MOITyCKaeTCsl YCIOBHE ITOTPEOMTEIHCKOTO TOrOBOpa KpeauTa O
npaBe 6aHKa B OMHOCTOPOHHEM ITOPSIIKE MEHSITh YCTAHOBJICHHBIEC IOTOBOPOM TapHU(HI 3a
IOTIOTHUTENIbHBIC YCayru 6aHKa (11. 13 mHbopmanmoHnHoro mucbMa [lpesnmnyma BAC
P® ot 13.09.2011 Ne 146, onpenenecHue CyneOHOI KOJJIETUM II0 IPaXXIaHCKKUM AejlaM
BC P® or 29.11.2016 Ne 5-KI'16-180). DT0 orpaHuyeHre CBOOOMBI JOTOBOPA BPSII JIK
SIBJISICTCST aOCOJIFOTHO OECCIIOPHBIM 1 MOXKET 00CYXKnatbcs de lege ferenda. B 4acTHOCTH,
COMHUTEIBLHO, YTO 00OOCHOBAH 3aIlpeT Ha BKIIIOYCHHE B JOTOBOP MEXIY IpeAIIPUHU-
MaTelieM M HelpeaIIpruHUMAaTeIeM IIpaBa IepBOTo Ha OTKa3 OT JOTroBoOpa KaKk MUHUMYM
B OTBET Ha CYIIIECTBEHHOE HApPYIIICHUE TOTOBOPA ITOCICTHIM.

Ho uto HacueT BKIIOYeHUST yCJI0BH# O ITpaB€ Ha OTKa3 UJIM USMCHCHUEC JOIroBOpa B KOH-
TPAKT MCXKIY HereI[HpI/IHI/IMaTeJTHMI/I? TekcT 3akoHa JOITyCKa€T ABOAKOEC TOJIKOBAaHUCE.
B HOPME€ yKa3aHO: «B ciayydac, €CJIN MCITIOJIHCHUE 00513aTeIbCTBA CBSI3aHO C OCYHIECTBJIC-
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Ceob6opgHas TpnbyHa

HUEM TIPEANPUHUMATETLCKON IeSITeIBHOCTA HEe BCEMU €r0 CTOPOHAMM, TPaBO Ha OJHO-
CTOpPOHHEEe U3MEHEHUE ero YCJIOBUI WM OTKa3 OT MCIIOJIHEHMS 00sI3aTeIbcTBA MOXKET
OBITh MPENOCTABIEHO JOTOBOPOM JIUIIIb CTOPOHE, HE OCYILIECTBISIONICH MpenrpuHruMa-
TEJILCKOM IEATEIbHOCTH, 32 UCKITIOUEHUEM CITy4aeB, KOTIA 3aKOHOM MJIM WHBIM TIPaBO-
BbIM aKTOM IPELYyCMOTPEHa BO3MOXHOCTb MPENOCTaBIEHHUs 1OrOBOPOM TaKOro rnpasa
JIpYyroil cTopoHe». MOXHO JIU TOBOPUTh, YTO JOTOBOP MEXIY ABYMSI OOBIYHBIMU I'paK-
JaHaMU (HarpuMep, HaeM XXWIbsI, TTPojiaxka aBTOMOOWIISI UJTU 3aeM) — 3TO JOTOBOP, KO-
TOPBI CBSI3aH C OCYIIECTBIEHUEM MPEANPUHUMATEIBCKON AESITETbHOCTU He 8ceMU e20
cmoponamu?

C TOYKM 3peHHUs] TpaMMaTUYECKOTrO TOJKOBAaHMSI BOIIPOC MOXET ObITh HE CTOJIb OJHO-
3HaueH. Ho ¢ mosuiyu 31paBoro cMbicjia U MOJUTHKHY MpaBa Mbl HE BUIUM CEPbe3HBIX
MPUYKH CTOJb KECTKO GJIOKMPOBATh KOHCTUTYLIMOHHYIO CBOOOIY JOrOBOpa B OTHOIIE-
HUM CAEJOK MeXIy TpaxaaHaMu. [Topa mpekpaTUTh CYUTATh Jioneil qeTbMu. [Touemy,
HanpuMep, CTOPOHBI JIOrOBOpa 3aiiMa He MOTYT JOTOBOPUTHCS O TOM, YTO 3aMMOJIaBell
BIIpaBe MOTPeOOBaTh JOCPOUYHOTO MOTallIeHUsI 3aiiMa B ClIyJasix, He YKa3aHHBIX IIPSIMO B
3aKOHE, WIM CTOPOHBI JJOTOBOPA HaliMa XKWJIbsl HE MOTYT COIJIACOBATh MpaBo HaiimMoaa-
TeJis B OMHOCTOPOHHEM TOPSIIKE pa3 B FOM MOBBIIIATH IUJIATY B TeX WU MHBIX Mpeaesiax ¢
Y4ETOM TIPUHIUITOB TOOPOCOBECTHOCTU U pasyMHOCTU? B 1ieJI0M Kyna JIorhyHee Takue
MPOSIBJIIEHUSI CBOOOIBI TOTOBOPA ITPU3HABATh, a C OTAEIbHBIMU 3JI0YITOTPEOICHUSIMU 6O~
POTBCS 33 CYET MHCTPYMEHTOB OOPBOBI CO 3710YMOTPeOIEHIEM TTPABOM.

K coxanenuio, BC P® no satomy, Hanbosee CIOPHOMY, BOIIPOCY pelllvjl He BHICKA3bI-
BaThCsI, YIOBICTBOPHUBILKCH IIEPECKA30M ITOJIOXKEHUIM 3aKOHA.

Ectb Takke 001bIlIMe COMHEHUS B TOM, 4TO ycTaHOBJIeHHBIE B I1. 2 cT. 310 'K P® orpa-
HUYEHUSI CBOOOIBI JTOrOBOpa B OTHOLIEHWMM BO3MOXHOCTH YCTAHOBJIEHUSI YCJIOBHUU O
MpaBe Ha OTKa3 OT JOTOBOpa WIKM €r0 U3MEHEHUE B MOJIb3Y NPEeANIPUHUMATENS B JOTOBO-
pe ¢ HelpearnpuHUMaTesIeM YMECTHBI B TeX clydasix, KOrJa Takue IpaBa MpeaoCTaBsi-
IOTCS IPEANPUHMMATENIO B €70 JOTOBOPHBIX OTHOIIEHMSIX C JIUIIOM, XOTS U HE SIBJISIO-
IIMMCS UHAMBUAYATbHBIM TIpeNNpUHUMATEIEM WM KOMMEPUYECKON opraHu3anueil, Ho
Je-GhakTo pealu3yIolMM B paMKax JaHHOTO JOroBOpa Cyrydo KOMMEpPYECKYIO AeSITelb-
HOCTb. DTO KacaeTcs MpexX/e BCEro KOPIMOPaTUBHBIX TOTOBOPOB € YYaCTHEM aKIIMOHEPOB
(Y4acTHUKOB) — (DU3NYECKHUX JIULI, JOTOBOPOB MPOJAXKW WIM 3ajJ0ra KPYIHBIX WU 10-
POTOCTOSIIIMX MakeToB akuuil unu goau B OO0, a Takke JOBEPUTEIbHOTO YIIpaBIeHUS
TakuM umyiecTBoM. B 1. 10 nocraHoBienuss BC P® obpaTuia BHUMaHKWE Ha 3Ty IIPO-
0JIeMy TOJIbKO MPUMEHUTEBHO K KOPIOPAaTUBHBIM JOTOBOpPaM, pa3pelliuB COTJIACOBbI-
BaTh B TAKOM JIOTOBOPE MTPaBO Ha OTKa3 OT JOTOBOPA WJIM €ro U3MEHEeHUe 0e3 OMISIAKY Ha
(opmaibHBIiL cTaTyc cTopoH. M 310 abcomoTHO cripaBeninBo. Ho 3Ta xe joruka 1oKHa
B CyIeOHOU MpaKTUKE PACIIPOCTPAHSTLCS M Ha WHbIE TTOJOOHBIE TOTOBOPHI, CBSI3aHHbBIE C
peanu3alnyeil KoprnopaTUBHBIX MPaB WK OTYYXKIEHUEM KOPITOPATUBHOIO KOHTPOJIS (KakK
MUWHMMYM €CJIU PeYb UAET O KPYITHBIX MMaKeTax akyii uav 3HauuTeabHoil noau B O00).

Ha u B ob111eM 1191 1eneit mpuMeHeHus Bcex HopMm 'K PD, noryckalomux Te Win UHble
TIPOSIBJICHUST CBOOOBI JOTOBOPA B OTHOIICHUM TOTOBOPOB C YIACTHEM JIMII, OCYIIIECT-
BIISIIOIINX TIPEANIPUHUMATEIBCKYIO IeSITEIbHOCTD, IO TAKMMU JINIIAMU CJIeIyeT IMOHU-
MaTh HE TOJBKO MHIWBUAYAIBHBIX IIpeAIIpUHUMATENICH, KOMMEPYECKIE OpTaHU3aIlUuN
WJIM HEKOMMEpUYECKUE OpraHr3alM, OCYILECTBISIOUIME TIATHYIO NS TeIbHOCTb, HO U
(bM3UYECKUX JINIT WUIM HEKOMMEPYECKNEe OPraHMU3alli IIPU COBEPIICHUHN UMH HEKOTO-
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B)

PBIX KaTeTOPUIA CIEI0K, caMa IIPUPOa KOTOPHIX HOCUT CYTy0O0 ITpeanpUuHIMATEIbCKUI
xapakTep (B IEpBYIO 0Yepelb KOPIIOPATUBHBIC JOTOBOPHI MJIM MHBIE TOTOBOPHI, CBSI3aH-
HBIE C YIaCTHEM TaKUX JINI B KOMMEPUECKMX KOPITOPALIMSIX).

B oTHolIeHUN pa3bsICHEHUSI O HEBO3MOXHOCTU MPENOCTaBUTh MO BOJIE CTOPOH MPaBO
Ha OTKa3 OT MyOJIMYHOro ITOrOBOPa CTOPOHE, MJISI KOTOPOW 3aKJII0OYEHHE MyOJIMYHOIO
JIOTOBOpa 00513aTEIbHO, CJIEAYET 3aMETUTh, UTO ATa UIes KaXeTcs JJOTMYHOU JUIb IS
cJyyasi COrjlacoBaHHs MpaBa HAa HEMOTMBUPOBAHHBIN OTKa3 OT JoroBopa. Eciu xe peub
UJET O CYIIECTBEHHOM HapylIeHUU MyOJIUYHOro J0roBopa, TO OJIOKUPOBATh MPaBo I0-
CTpanaBlIeil CTOPOHBI OTKA3aTbCsl OT HApYIIEHHOTO JOTOBOPA TOJBKO IMOTOMY, YTO OHA
obs13aHa K 3aKJII0YEHUIO0 TaKOTO JIOrOBOpa, MPEACTABISIETCS HEBEPHBIM. 3arpeT KOM-
MEpCaHTY OTKa3bIBaThCsl OT MyOJIMYHOTO JOTrOBOpPA, 3aKIIOYEHHOTO C IPYTUM KOMMeEp-
CaHTOM, MO0 MIPUYMHE CYIIECTBEHHBIX, TPYOBIX HAPYIIIEHUIA CO CTOPOHBI ITOCIETHEr0, He-
CIIpaBe/JIMB M OyIET MOOIIPSITh OE30TBETCTBEHHOCTh U HEAOOPOCOBECTHOE TTOBEACHUE.
IIpaBo e HapylIuTeIs TOroBopa MOCje ero paCTOPXKEeHUs M0 3TO MpUYrHe TpeboBaTh
OT 00513aHHOI CTOPOHBI MMOBTOPHOTO 3aKJIIOYEHHUS MYOJIMYHOIO TOrOBOpa MOXET OBbITh
B psilie ciyvaeB 3a0J0KMpPOBaHO co cchuliKoii Ha cT. 10 'K, kak MUHUMYM 10 MOKPBITUS
BCeX YOBITKOB MOCTPaaBIlIero KOHTPareHTa.

C y4eToM BCEro BhIIIECKa3aHHOTO JaHHOe pa3bsicHeHue BC P® ciienyer TonKoBaTh Kak
OTHOCSIIIEECs MPEXK/Ie BCETro K ClIydasiM HEeMOTUBMPOBAHHOTO OTKa3a OT JI0roBopa.

VI. MNocnepcTBus HenpaBoMepHOro oTka3a OT UCMOJNIHEHUS
WN1 N3MEeHeHUs yCroBUM 06s3aTenbCcTBa

N3BaeyeHnss U3 NOCTAHOBJIEHHUS

«12. Ecii 0OMHOCTOPOHHUI OTKa3 OT UCHOJHEHMST 00s13aTeIbCTBA UM OMHOCTOPOHHEE
W3MEHEHME €r0 YCIOBUI COBEpILEHBI TOrJa, KOTAA 3TO HE MPETyCMOTPEHO 3aKOHOM,
WHBIM MPABOBBIM aKTOM WJIM COIJIAIlIEHUWEM CTOPOH WJIM HE COOJIIONEHBI TPeOOBaHUS
K UX COBEPILEHUIO, TO MO 00IEMY MPaBUITy TAKOI OJHOCTOPOHHMI OTKa3 OT UCITOJIHE-
HUST 00513aTENIbCTBA UM OMHOCTOPOHHEE U3MEHEHUE €TO YCIOBUIA HE BJIEKYT IOpUINYE-
CKUX IMMOCJEACTBUIA, Ha KOTOPbIE OHU ObUTU HaIPaBJIEHBI».

KommenTtapwmii®

3necs BC P® 3akpenmin abcomoTHO BepHOE pasbsicHeHre. OQHOCTOPOHHUIA OTKa3 OT
JIOTOBOpA WJIM OTHOCTOPOHHEE M3MEHEHME €ro YCJIIOBUS SIBJISIETCS CHEJKOU, IpruieM
caenkoii omHocTopoHHei (11. 50 mocranosieHus [ienyma BC PO ot 23.06.2015 Ne 25).
Ecnu mpaBoBble OCHOBaHMS IIJIsSI COBEPILIEHMSI OMHOCTOPOHHEN CHEIKM OTCYTCTBYIOT,
oHa HUYTOXHA. DToT BeiBoI BC P® chopmynumpoBan ne-¢hakTo B 1. 51 mocTaHOBIEHUS
ITnenyma ot 23.06.2015 Ne 25, yka3zaB, 4TO P COBEPIIEHNN OMHOCTOPOHHEN CIEJIKA B
CUTYallMM, KOTJa B CHJTy 3aKOHA WJIM JJOTOBOpa OHa He MOTJia ObITh COBEPIIIEHA, a TAKXKe
TIpY HeCOOJTIONEHUM TPeOOBaHMIT K €€ COBEPIICHUIO TaKasl CAeIKa He BIeUeT IPABOBBIX
TTOCJIECTBUIA, Ha KOTOPBIE OHA ObljIa HaIIpaBJIeHaA.

100

Astop — A.T". Kaparieros.



Ceob6opgHas TpnbyHa

COOTBETCTBEHHO, BITOJIHE JJOTUYHO, YTO B KOMMEHTUPYeMOM noctaHoBiaeHurn BC PO
pacmpoCTpaHII 3TOT BEIBOA O HUYTOKHOCTH M Ha CJTydar OTKa3a OT UCIIOJIHEHMST 00sI3a-
TEJIbCTBA MJIY €TI0 U3MEHEHUS.

VII. MocneacTeusa npaBoMepHOro oTkasa oT Aorosopa
WUJIN ero N3SMeHeHus

N3Baeyenns u3 NOCTAHOBJIECHUS

«13. B ciaydyae mpaBOMEpPHOTO OJHOCTOPOHHETO OTKa3a OT MCIIOJIHEHWSI JOTOBOPHOIO
00513aTeNbCTBA MOJTHOCTBIO WJIM YACTUYHO JOTOBOP CYATAETCSI COOTBETCTBEHHO PAcTOp-
THYTBIM WM U3MeHeHHBIM (TTyHKT 2 ctaThu 450.1 TK PD).

B cuny nynkra 1 crareu 450.1 TK P®D npaBo Ha ogHOCTOpOHHEE M3MEHEHUE YCIOBUIA
JIOTOBOPHOTO 00s13aTe/IbCTBa MJIM Ha OMHOCTOPOHHUIA OTKA3 OT €r0 UCIIOJIHEHUSI MOXKET
OBITH OCYIIECTBIICHO YIIPABOMOYEHHOM CTOPOHOI IIYTEM COOTBETCTBYIOIIEIO YBEIOM-
JIGHUsI Ipyroil cTOpoHbl. JoroBop M3MeHsIeTCS WM MpeKpaliaeTcs ¢ MOMEHTa, KOraa
JAHHOE YBEIOMJICHUE NOCTABJICHO WIM CYMTAaeTCs JAOCTAaBJICHHBIM IO IpaBUaM CTa-
1 165.1 TK P®, ecau nHoe He npenycmorpeHo 'K PD, apyrumu 3akoHaMu, MTHBIMU
MPAaBOBBIMU aKTaMU WM YCIOBUSIMU CACIKH JIMOO HE ClIeAyeT U3 00blYasi Wu U3 MpaK-
TUKHU, YCTAHOBUBIIICICS BO B3AUMOOTHOILIEHUSIX CTOPOH».

KommenTtapuit®

3necy BC PD npocto untupyeT 3aKkoH. HUKakmx comepkaTesbHbIX pa3bsICHEHUI 3TOT
MYHKT HE COIEPXKMUT.

VIIl. 3noynoTpe6neHns npasom Ha OAHOCTOPOHHEE U3MEHeHue
yCcnoBuin oba3aTenbCcTBa

N3Baeyenns U3 NOCTAHOBJIECHUS

«14. TIpu ocyliecTBIIeHUU CTOPOHOU MpaBa Ha OJHOCTOPOHHEE MU3MEHEHUE YCJIIOBUM
00s13aTeNIbCTBA WJIM OMHOCTOPOHHUM OTKa3 OT €ro MCIOJHEHUS OHa JOJIKHA AEWCTBO-
BaThb pa3yMHO M 1OOPOCOBECTHO, YUUThIBasl MpaBa U 3aKOHHbIE UHTEPECHI APYroil CTO-
ponbl (TyHKT 3 ctatbu 307, myHKT 4 ctathu 450.1 TK P®). Hapymienue atoit 06s13aH-
HOCTU MOXET ITOBJIEUb OTKA3 B CyAeOHOI 3allyMTe Ha3BaHHOTO IMpaBa MOJHOCTbIO WU
YaCTUYHO, B TOM YMCJie TTPU3HAHKE HUUYTOXHBIM OMHOCTOPOHHETO U3MEHEHUS YCIOBUM
00s13aTesIbCTBA WJIM OJHOCTOPOHHEro OTKa3a OT ero MCMOoJHeHMs (MyHKT 2 cratbu 10,
MyHKT 2 cTatbu 168 'K PD).

Hanpumep, 1o 3ToMy OCHOBaHMIO CYJ OTKA3bIBAET BO B3ICKAHUM YAaCTH IIPOIIEHTOB I10
KpPEIUTHOMY IOTOBOPY B ClIydae OJHOCTOPOHHETO, HUYEM He 0OYCIIOBJIEHHOIO HEIpo-
MMOPLIMOHAILHOTO YBEJIMUEHUSI OAHKOM IPOLICHTHOM CTaBKM».

i Astop — A.T". Kaparieros.
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KommenTtapuii'®

DTH pa3bsCHEeHU BIIoJHE KOppeKTHBI. CormacHo 11. 4 ¢1. 450 n 1. 4 ct. 450.1 TK P® B
TeX CiydasiX, KOrja B CHJIy 3aKOHA WM JOroBOpa OIHA M3 CTOPOH MMEET IPaBo Ha Of-
HOCTOPOHHEE M3MEHEHUE YCIIOBUI 00s13aTe/IbCTBA WJIM OTKA3 OT €ro MCIIOJHEHUsI, OHa
JIOJIKHA OCYILECTBIISITh 3TO MPABO PA3yMHO U 10OPOCOBECTHO. DTO TpeOOBaHME BhITEKA-
eT B moJiHo# mepe n3 1. 3 cr. 1, . 3 cr. 307 'K PO®.

Hanpuwmep, ecnu y apeHnonartenst UMeeTcs TpaBo Ha OTKa3 OT IOrOBOPA B CBSI3M C TEM
WA UHBIM PAa30BbIM HapyIIEHWEM YCJIOBUI UCTIOJb30BAHUS MpEeIMeTa apeHIbl, apeH-
JI0JIaTeNIb Y3HAET 00 3TOM HapyLIEHWH, HO TIPOAOJIKAET B3aUMOACICTBOBATh C apeHIa-
TOPOM B TEUEHHME MHOTUX MECSILIEB, 1aBasi TOHSITh, YTO COXPAHSIET MHTEPEC K JOTOBOPY,
a BITOCJIEACTBUHY YEPE3 HECKOJIBKO JIET PEIIAET PeaTn30BaTh MPAaBO HA OTKa3 OT IOrOBOpa,
TaKO€ MOBEJEHUE B KOHTEKCTE KOHKPETHBIX OOCTOSITEILCTB MOXKET ObITh MPU3HAHO HE-
J0OpPOCOBECTHBIM. DTOT CiIydail 3710ynoTpebaeHns MpaBOM Ha OTKa3 OT JOroBopa IMof-
MajgaeT noj rurnotedy Hoporo 11. 5 ¢T. 450.1 'K, Ho MOTyT UMETh MECTO U UHBIE CUTYalluU
TaKOTO 3JI0YyMOTPEOIEHHUS.

Ta e cuTyalus 1 ¢ IpaBOM Ha OMHOCTOPOHHEE U3MEHEHME YCIOBMIA foroBopa. B vacr-
HOCTH, €CJIM IOrOBOp JaeT GaHKY IpaBO Ha OJHOCTOPOHHEE M3MEHEeHUE MPOLEHTHOM
CTaBKU I10 KPEAUTY, OaAHK HE MOXET OCYLUECTBISATh 3TO IPABO IIPOU3BOJILHO; MTOBBILIIE-
HMeE MIPOLEHTHOM CTAaBKMU JOJIKHO UMETh KAKOe-TO YOeAUTeIbHOE 3KOHOMUYECKOE 000~
CHOBaHHUe (Hampumep, ObITh YBSI3aHO C U3MEHEHMEM CPEIHMX IPOLEHTHBIX CTABOK I10
kpenutaM). To ke orpaHMYEeHUE MOXET IIPUMEHSITLCS 1 B CIydae pealu3aliuy apeHa0-
JaTesieM YCTAHOBJIEHHOTO B TOrOBOPE IIpaBa B OMHOCTOPOHHEM IOPSIAKE MEHSITh apEeHI-
HYIO IUIaTy. DTU BOIPOCHI paHee pa3bsacHsIUCH B IipakTuke BAC P® (cm. 1. 3 uHbop-
MarnuoHHoro nnucbkMa Ipesunuyma BAC PO ot 13.09.2011 Ne 147, 11. 22 mocTaHOBIIEHUS
IMnenyma BAC P® ot 17.11.2011 Ne 73). 3akperuieHre COOTBETCTBYIOLIE HOPMBI B II. 4
ct. 450 'K xommduumposaio 3ty npakTuky, u tenepb BC P® npocro moarsepxmaer
JAHHOE pelleHUE.

IX. JonycTUMOCTb YCTaHOBMEHUs NnaTbl 3a OTKa3 OT Aorosopa
Wnn ero 3ameHeHue

N3Baeyenns u3 NOCTAHOBJIEHUS

«15. TlpenycMOTpeHHOE NTUCHO3UTUBHON HOPMOI WJIM JOTOBOPOM MpPaBO HA OJHOCTO-
POHHUIA OTKa3 OT MUCIHOJIHEHUS 00513aTeNbCTBA, CBSI3aHHOTO C OCYIIECTBICHUEM €r0 CTO-
pOHaMU MPEANPUHUMATEIBCKON NeSITebHOCTU, WIM Ha OTHOCTOPOHHEE M3MEHEHUE
YCJIOBUIA TAKOTO 00513aTeIbCTBA MOXET OBITh OOYCJIOBJIEHO MO COIJIAIIEHUIO CTOPOH He-
00XOIUMOCTBIO BBITIATHI ONPEAETICHHOMN NeHEXHOW CYMMBbI IPYTrOii CTOpOHE 00s13aTeNb-
ctBa (rmyHKT 3 cratbu 310 'K PD).

Ecnu mpaBo Ha OTHOCTOPOHHMI OTKAa3 OT MCIIOJIHEHUSI 00s3aTeIbCTBa WIM Ha OTHO-
CTOPOHHEE M3MEHEHUE YCIOBUIA 00s13aTeIbCTBA YCTAHOBJIEHO UMITIEPaTUBHOM HOPMOIA,
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HanpuMep ab3atieM BTOpbIM ITyHKTa 2 cratby 610 'K P®, To BKIIOYEHNE B HOrOBOP
YCIIOBMSI O BBITUIATE ACHEKHOM CYMMEI B CJTydae OCYIIIECTBICHMSI CTOPOHO 3TOTO IpaBa
He nonyckaercs (myHKT 1 ctatbu 422 'K P®). Takoe yciioBue 0roBopa sIBJISIETCS HU-
YTOXXHBIM, IIOCKOJIBKY OHO IIPOTHMBOPEUMT CYIIIECTBY 3aKOHOAATEIBHOTO PETYIMPOBAHUS
COOTBETCTBYIOLIETO Buaa 00s13aTeibeTBa (IYHKT 2 ctaThi 168 u ctathst 180 'K PD).

PaBHBIM 00pa3oM, 1o cMbIcTy IyHKTa 3 cTathl 310 'K P® He momyckaercs B3uMaHMe
TUIaThl 32 OJHOCTOPOHHMI OTKa3 OT MCIIOJHEHUS 00s13aTeIbCTBA WIM OJHOCTOPOHHEE
W3MEHEHUE eT0 YCIOBUI, BbI3BAHHbIE HEMCITOJHEHUEM UM HeHaJIexXalluM UCIOIHe-
HUEM 00513aTe/IbCTBA IPYTOii €ro CTOPOHOMN».

KommenTtapmii!'!

A)

ITynkr 3 cr. 310 'K P® 3akoHOmaTebHO MPU3HAET MHCTUTYT IJIAThI 32 OTKA3 OT MC-
TIOJTHEHMST 00513aTeNIbCTBA (WJIM 32 €TO U3MEHEHME), KOTOPYIO B CHITY YCJIIOBHMI TOTOBOpa
JIOJDKHA TTPOU3BOAMTH Ta CTOPOHA, KOTOPas PEIIaeT pealn30BaTh MPEAyCMOTPEHHOE 3a-
KOHOM WJIM JOTOBOPOM IPaBO Ha OJHOCTOPOHHMIA OTKAa3 OT UCIIOJHEHUS WA U3MEHEe-
Hue ob6s3arenbeTBa. [1o cyTH, peus UAET O TUIaTe 3a peain3alnio CEKYHIapHOTo (ITpeoo-
pas3oBaTeIbHOr0) Mpasa. Takas miata UMeeT LENbl0 KOMITEHCAIIO0 HEYIOOCTB APYTOi
CTOPOHBI, CBSI3aHHBIX C IMpeTepIlieBaHUEM IPOM3BOJILHOTO BbIOOpA yMpPaBOMOYEHHOMN
CTOPOHBI B TOJIb3Y OTKa3a OT UCIOJHEHUS (M3MEHEHMS) 00s13aTeIbCTBA, U MTOKPHITUE
CBSI3aHHBIX C TIpeKpalleHrueM (M3MEeHeHHeM) 00s13aTesIbcTBa MOTEPh U OMHOBPEMEHHO
SIBJISIETCSl LIEHOUW BBIKYIIa COIJIaCUsI APYTOM CTOPOHBI HAa OTKa3 OT MCITOJHEHUs 00si3a-
TeJbCTBA (UJIM €r0 UBMEHEHNE).

Peub, KOHEUHO ke, UIET B MepBYIO ouepelb 00 00s13aTeNbCTBaxX NOTOBOPHBIX. Hampu-
Mep, HEPENKO B KPEIMTHHIX TOTOBOPAX MpeaycMaTpUBAETCI KOMHUCCHS 3a JOCPOUYHBIIN
BO3BpAaT KpeIWTa B KaUYECTBE ILIATHI 3a OCYIICCTBICHUE 3aeMITUKOM IIPEIOCTaBICHHO-
ro eMy IOTOBOPOM IIpaBa Ha OZHOCTOPOHHEE M3MEHEHME CPOKa KpeauTa (IIOCTaHOB-
nenue Ipesunuyma BAC PO ot 22.10.2013 Ne 6764/13). Yacto BcTpedaeTcsl yCIOBHE
0 BHECEHHUH ILIAThl 32 HEMOTHMBHPOBAHHBINA OTKA3 OT MCIIOJTHEHHS JIOTOBOpa apeHIbI
(ompenenenune CymeOHOI KoJiernu 1Mo 3KoHommdeckuM criopam BC P® or 27.10.2015
Ne 305-8C15-6784) nnu okazanust ycuyr (i 4 nocraHopiaeHus ITnenyma BAC P® or
14.03.2014 Ne 16). CTOpOHBI MOTYT OIPEACIIUTh 3TY MNPEAYCMOTPEHHYIO B II. 3 cT. 310
I'K P® mrary kak B Buze (pMKCUPOBAHHOM CYMMBI, TaK M ITOCPEICTBOM OTCHUIKH K pac-
XOJaM WJIA YOBITKAM IPYTrOii CTOPOHHBI.

ITyukr 3 ct. 310 'K P® rosoput o mj1aTe 3a OCYIIECTBIICHUE TIpaBa Ha OMHOCTOPOHHUIA
0TKa3 (U3MEHEHHUE) B CIIyYasix, KOrjaa camo 3TO MpaBo MPeayCMOTPEHO B 3aKOHE WJIU J10-
roBope. YIoMuHaHue CUTyalluu, KOTAa MpaBo Ha 0TKa3 (MI3MeHEeHue) MpeTyCMOTPEHO B
JIOTOBOPE, HE BbI3BIBAET HUKAKMUX COMHEHUI. Pa3 CTOPOHBI BOJIbHBI COIJIACOBATh B 10-
roBOpe MpaBo Ha HEMOTUBUPOBAHHbBIN 0TKa3 (M3MEHEHHUE), TO TeM 00J1ee OHU CBOOOTHBI
B YCTAHOBJICHUM YCJIOBUI peaau3allii 3TOro IpaBa, BKJItodas IJ1aTy, KOTOPYI0 CTOPOHE,
€ro peajusylolleil, caenyeT 3araTUTh APYToil CTOPOHE B KayecTBe KoMIieHcaluu. I1o-
3TOMY, HAlIpUMEDP, €CJIM CTOPOHBI TIOTOBOPA apEHIbI, 3aKJIFOUEHHOTO Ha ONpeaeIeHHBIN
CpPOK, IPEAYCMOTPEJIM B JOTOBOPE MPaBoO OJHON U3 CTOPOH HA HEMOTUBUPOBAHHBIN OT-
Ka3 OT IOroBOpa, OHU MOTYT OOYCJIIOBUTh peai3alivio 3TOro MpaBa BHECEHUEM OIpeie-
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b)

B)
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JICHHOI TIIaThI 3a Takoi oTka3 (omnpeaeneHue CyneOHOM KOIETUH TT0 S KOHOMUYECKUM
criopam BC P® o1 27.10.2015 Ne 305-DC15-6784).

OrmpeneeHHOTro OTPaHNYMTEIFHOTO TOJKOBAHUSI TPeOYeT yKazaHWe Ha TO, UYTO TaKasl
IJIaTa MOXET OBITh YCTAHOBJICHA IIJIST CIyJaeB, KOTIa caMo IIpaBo Ha O0TKa3 (M3MEHEHHE)
MIpeAyCMOTpeHO B 3aKoHe. Ecin peus mmet o hmKcaluy IpaBa Ha OTKa3 (M3MeHEeHHUeE) B
IHUCTIO3UTUBHOI HOPME 3aKOHA M CTOPOHEI CBOOOIHEI B OJIOKMPOBAHUM TAaKOTO IIpaBa,
cJIemoBaTesIbHO, OHM TeM Ootee (a fortiori) MOTYT OTPAaHUYUTD WA OOCTABUTH €TI0 TEMU
WJIA MHBIMM YCJIOBUSIMU, BKITIOYAS TIATY 32 €T0 OCyIlecTBiIeHne. IMEHHO 3TOT BIOJIHE
JIOTUIHBIN BBIBOII HAIIIE TIOAIEPKKY U B I1. 15 KOMMEHTHUPYEeMOT0 ITOCTaHOBIIeHNUs. Tak,
B CHJTy TOTO, 4TO HOpMBI cT. 782 'K P® 0 mpaBe cTOpOH HOroBopa BO3ME3IHOTO OKa-
3aHUS YCIYT Ha HEMOTUBUPOBAHHBIM OTKa3 OT JOTOBOpPA SIBJISTIOTCSI TMCITO3UTUBHEIMH,
CTOPOHBI MOTYT COTJIACOBAaTh B KAYECTBE YCIOBUSI TAKOTO OTKa3a BHECEHUE YCTAHOBJICH-
HOI B TOTOBOPE IIaThl TMOO B BUII€ BO3MEILEHUST YOBITKOB AIPYTOid CTOPOHBI, IMOO B BUIE
KOHKPETHOM IeHEXHOI cyMMBI (11. 4 moctaHoBlieHUs I1nmeryma BAC P® ot 14.03.2014
Ne 16). To e MOXHO CKa3aTh U O IIpeaycMOTpeHHOM B cT. 717 I'K B ripsiMo BbIpaxkeHHOM
THUCTIO3UTUBHON (hopMe TTpaBe 3aKa3uyMKa 0TKAa3aThCsl OT JOTOBOpa MOIPsIa.

Ho B ciiyyasix, korma npaBo Ha 0TKa3 (M3MeHEeHUe) 3aKPEIIeHO B UMITIEPaTUBHON HOpMeE
3aKOHa, MOCJIEHUI OJIOKMPYET CBOOOLY CTOPOH B OTpaHUYEHUM 3TOro npasa. CoOTBET-
CTBEHHO, YCTAaHOBJIEHKE B IOTOBOPE TJIAThI 32 0TKa3 (M3MEHEHME) B TOJAOOHBIX CIyJasix
HE TOJDXKHO AOTYCKAThCs, HA UTO TaKKe CITPABEAJIMBO YKAa3aHO B TOM Xe M. 15 mocTaHoB-
nenus. Harmpumep, mockonbky cT. 610 'K P® ycraHaBivBaeT uMepaTUBHBIM 06pa3oM
MpaBoO HA HEMOTUBUPOBAHHBIN OTKa3 OO0 13 CTOPOH OT AOTOBOPA apeHAbl, KOTOPBI
3aKJII0YEH Ha HEOIpENEIeHHBbIN CPOK, OTPAHUYEHUE 3TOTO MpaBa HE TOJDKHO MPU3HA-
BaThbCS CYAOM.

ITyuxkr 3 c1. 310 'K P® He yTo4HsET, 3aBUCUT JIM BO3MOXHOCTh YCTAHOBJIEHUS B J10-
roBOpe ILIaThl 3a OTKa3 (M3MEHEeHWE) OT OCHOBAaHMWM ISl peaju3aliiy TaKoro IpaBa.
B npuHLIMIIE HET OCHOBaHUIA OrpaHUYMBATh CBOOOIY CTOPOH B YCTAHOBJICHUM TUIATHI 32
OTKa3 (UI3BMEHEHMeE) U B TeX CIydasix, KOraa peub uaeT o0 oTkaze (M3MEHEHUU) B CBSI3U
C HACTYIUUJIEHMEM IPSMO YKa3aHHBIX B JIOTOBOPE OTJaraTejbHbIX YCJIOBUH (Hampumep,
cKauka MHGJISIUMY WM U3MEHEHUs Kypca BallioThl). Ho 13 31paBoro cMbiciia BHITEKAET,
YTO CTOPOHBI HE MOTYT COIJIacCOBaTh BHECEHME TIJIaThl 32 OTKAa3 OT IOrOBOpa B KaUeCTBE
YCJIOBUSI WJIM TIOCJIENICTBUSI OTKa3a OT JOTOBOpa OJHOM U3 CTOPOH B OTBET Ha €ro CyIlle-
CTBEHHOE HapylleHUe APYToif CTOPOHOM. DTOT BBIBOJ, BIIOJIHE 000CHOBAHHO MOAACPXKaH
B II. 15 mocTaHOBJIEHUS.

B cuny npsamoro ykaszanus B 1. 3 ¢T. 310 'K P® rurara 3a orkas ot 4oroBopa Win €ro
M3MEHEHME MOXET ObITh YCTAHOBJIEHA B TeX C/Iydasx, KOTAa IpeKpallaeMoe WIM W3-
MEHSIEMOE B OJTHOCTOPOHHEM IOPSIAKE 00s13aTeIbCTBO CBSA3aHO C OCYILIECTBICHUEM €ro
CTOPOHAMM IPEANPUHUMATEIbCKON NeaTeIbHOCTU. BeTaeT Bompoc 0 TOM, MOXHO Jiv
TOJIKOBaTb HOPMY TaKMM OOpa3oM, YTO OHa OT OOpPaTHOTO MCKJII0YAaeT BO3MOXHOCTb
BIIMCATh 3TY IUIATY B JOTOBOPBI C UHBIM CYOBEKTHBIM COCTABOM.

K coxanenuto, BC P® B 06¢cyxxgaeMOM ITOCTAHOBJICHUH HE CTalI IIPOSICHSITH 3TOT BO-
Tpoc.

Kak IpeACTaBIACTCA, OTBETUTb HAa HETO MOXKXHO IMYTEM TCJICOJOTMYCCKOIo TOJIKO-
BaHMA.



Ceob6opgHas TpnbyHa

Ecnu mpaBo Ha 0TKa3 WM M3MEHEHUE B 3aKOHE He IMPEayCMOTPEHO, HO IIPaBOMEPHO
BBOJIUTCS JOTOBOPOM, HET HUKAKHMX OCHOBAaHUI OrpaHMYMBATh BO3MOXHOCTD BKJTIOUE-
HUS B JOTOBOD YCJIOBMSI O TIaTe 32 OTKa3 (M3MeHeHue). Ecim m1st CTOpOHBI, XXeJlalomeit
BOCIIOJIB30BATHCS MPABOM Ha OTKa3 WJIM M3MEHEHME, BHECEHHUE COTJIACOBAHHOM TIJIAThI
OyneT HeyooOHO, €ii IIPOCTO ClieyeT UCIOIHSTL CBOE 00513aTeNbCTBO. B KOHeUHOM cueTe
IIPaBO 3TO¥ CTOPOHBI HA OTKA3 OT MCIOJHEHMS 00S3aTeIbCTBA WIIM €r0 U3MEHEeHNE 3a-
KOHOM HE MPEeAyCMOTPEHO, U MO 00LIEMY MpaBUIly, €CJIM Obl Apyrasi CTOpOHa IO CBOEM
BOJIE HE COIJIACWIACH MPEIOCTABUTh TaKOE TPaBo, AEHCTBOBAJI OBl IPUHIINI pacta sunt
servanda (ct. 309 'K P®). Pa3 cTopoHbI BBOAST IIpaBO Ha OTKa3 (M3MEHEHMe) CBOEi BO-
JIeli, OHU CBOEM XKe BOJIeil MOTYT M YCTAHOBUTb JII00BIE YCIIOBUS €T0 peain3aliii, BKIO-
yasl YCJIOBHE O BHITIIATE TIPOMMCAHHON B JOTOBOPE NEHEXKHOM CYMMBI. DTa 6eccriopHast
JIOTUKA B PaBHOM CTENEHU MPUMEHMMA U K JOTOBOPaM, OJHOW U3 CTOPOH KOTOPBIX SIB-
JISIETCSI JIULIO, HEe OCYIIECTBIISIIONIEe IIpeAITPUHUMATENbCKYIO AeaTeIbHOCTh. Hammpumep,
(u3nyeckue IMia — CTOPOHBI JOrOoBopa Kyrui-Tnipoaaxku goau B OO0 moryt cornaco-
BaTh IPABO OTHOI U3 CTOPOH HEMOTHUBUPOBAHHO OTKA3aThCsI OT JOTOBOpPA IIPU YCIOBUM
YIUTaTHI OTIPENEJICHHOM B TOTOBOPE NEHEXKHOI KOMITCHCALINH.

Eciu npaBo Ha OTKa3 WIM U3MEHEHME MPEeTyCMOTPEHO B 3aKOHE B AUCMO3UTHMBHOMN
HOPME U CTOPOHBI, COOTBETCTBEHHO, BOJIbHBI BOBCE €r0 UCKJIIOUUTh, TAKXKE HET OCHO-
BaHUIi OTpaHUYMBATh CBOOOIY CTOPOH B YCTAHOBJIEHUH IIAThI 32 OTKAa3 (U3MEHEHUE),
Jlaxxe ecJiM OJHOW M3 CTOPOH JOTOBOpA SIBJISIETCS JIMIIO, HE OCYIIECTBIISIONIEe Mpe-
MPUHUMATENbCKYIO AesiTebHOCTh. HammpuMep, cT. 717 'K P® npenocraBiser 3aka3-
YUKy B JOTOBOpE MOApsiAa MpaBO Ha HEMOTMBMPOBAHHbBIN OTKa3 OT JOrOBOpa, U 3Ta
HOpMa TI0 TIPSIMOMY B Heil yKa3aHUIO SIBJISIeTCS AUCITO3UTUBHOM. [Ipu a3TOM B Hell HeT
HUKaKUX OTPAaHUYEHU 10 CYyOBEKTHOMY COCTaBY: COOTBETCTBEHHO, AUCIIO3UTUBHOCTh
JAaHHOW HOPMBI PaCIpPOCTPAHSIETCS U Ha Te Clyyau, KOrJa 3aKa3uMKOM WU TOIAPSII-
YUKOM BBICTYIAET JUII0, HE OCYLIECTBISIONIEE MPEATIPUHUMATEICKYIO 1ESITETbHOCTD.
COOTBETCTBEHHO, JaXXe €CU TaKUM 3aKa34YMKOM WU MOJAPSIYUKOM OYAeT JULo, He
OCYILIECTBJIAIONIEee MPEeANPUHUMATEIbCKYIO AESATeIbHOCTb, HET HUKAKUX MPUYUH
OrpaHUYUBATh BO3MOXHOCTh COTJIACOBaHMS IUIAThl 32 OTKa3 (M3MEeHEeHUe). DTOT BbI-
BOJ BbITEKAeT M3 MPUHIIMIIA TOJIKOBAHUS 3aKoHa a fortiori (TeM 0oJiee): ecau 3aKOH
JIOITyCKaeT MpaBo CTOPOH BOBCE 3a0JIOKMPOBATh MPaBO Ha OTKa3 OT JOroBopa, TO TeM
0oJiee OH JOIYCKaeT MPaBO CTOPOH COXPaHUTh TaKOe MPaBO, HO OIPAaHUYUTh €ro pea-
JIN3alIMIO YCJIOBUEM O BBIILJIaTe onpenesieHHON cyMMbl. Eciiu mo3BoJieHo OoJiblliee, TO
TM03BOJIEHO 1 MEHBbIIIEE.

Ecnu xe mpaBo Ha oTKa3 (M3MEHEHNUE) YCTAHOBIEHO UMIIEPATUBHON HOPMOIA, TO, KaK
OBLIO BBIIIIE TTOKA3aHO, YCTAHOBIEHUE KAKON-IN00 HE MPEAyCMOTPEHHOI B 3aKOHE TIa-
THI 32 0TKa3 (M3MEHEHME) HEIOIMYCTUMO HE3aBUCHMO OT CYOBEKTHOTO cocTaBa. Tem 60-
Jiee Takoe MPaBO OTPAHMYECHO B CIIy4asiX, KOTIa OJHON M3 CTOPOH JOTOBOpPA SIBISIETCS
JIUIIO, HE OCYIIIECTRIISIIONIEE TTPEAIPUHUMATETbCKYIO NeSTETbHOCTD.

Takum obpaszoM, ykazanue B 1. 3 cT. 310 'K P® Ha BO3MOXHOCTh YCTAHOBUTH ILJIATy
3a OoTKa3 (M3MEHEHUE) B JOTOBOPE MEXIy JIMIIAMU, OCYIIECTBIISIONIUMU TIPEIITPUHM-
MAaTeJIbCKYIO0 JIeSITeIbHOCTb, HEe JOJDKHO TOJKOBAaThCS KaK KECTKUI 3alpeT Ha corja-
COBaHME 3TOM TUIAThl B MHBIX TOTOBOpax. EMMHCTBEHHOE orpaHWYeHe BO3HUKAET TIPU
(bukcanyu mpaBa Ha 0TKa3 (M3MEHEHNE) B UMITIEpaTUBHOM HOpMe 3aKOHa, M 3TO OTpaHM-
YeHUe B paBHOM CTeNeHH MTPUMEHUMO KakK Il CyTy00 KOMMEPYeCKHX IOTOBOPOB, TaK U
JUTSI TOTOBOPOB C MHBIM CYObEKTHBIM COCTaBOM.
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MHaue roBopsi, yKazaHue Ha XapakTep OeSITeJbHOCTU CTOPOH, KOTOpble B CHIy II. 3
ct. 310 'K P® moryT coracoBath ILJIaTy 3a OTKa3 OT JOroBopa (ero u3MeHeHue), eCTh
OCHOBaHME HE TOJIKOBAaTh «OT 0OpaTHOro». B TO ke BpeMsl Helb3sl HE MPU3HATh, YTO
IpeuIaraeMasi BEIIIIe MHTEPIIPETAIs HOCUT TOCTaTOYHO BOJIBHBIN XapakTep. M3 Oyk-
BaJIbHOI'O IIPOYTEHUS JaHHOM HOPMBI CIeoyeT CKopee oOpaTHblii BbiBoA. [1oaTOMy Mae-
aJIbHBIM pELIEHUEM SIBJISIETCST M3MeHeHue pegakumu 1. 3 cr. 310 'K PO.

X. NMnarta 3a oTKa3 oT Aorosopa unm ero uUsMeHeHue
U MOMEHT npeKpaweHusd o6s3aTenbcTBa

N3BaeyeHns U3 NOCTAHOBJIEHHUS

«16. ITo cmbiciy myHkTa 3 ctatbu 310 'K PD 06s93aHHOCTE 1O BhITIATE YKa3aHHOM B HEM
JIEHEXHOU CyMMBbI BOBHUKAET Y COOTBETCTBYIONLIEH CTOPOHBI B PE3yJIbTaTe OCYILIECTBIIE-
HMS MIpaBa Ha OMHOCTOPOHHMII OTKA3 OT MCIIOJHEHUS 003aTeIbCTBa WIIM Ha OIHOCTO-
pOHHEe M3MEHEHME €0 YCJIOBUIA, TO €CTh B PE3Yy/IbTaTe COOTBETCTBYIOIIEIO U3MEHEHUSI
WIn pactopxkeHus noropopa (myHKT 2 cratek 450.1 T'K P®). Ecim nHoe He mpemycMo-
TPEHO 3aKOHOM MJIY JOTOBOPOM, C MOMEHTA OCYILIECTBIICHMS TAKOTO 0TKa3a (M3MEHEHUST
YCIIOBUI 00s13aTeNIbCTBA) MIEpBOHAYATBLHOE 00513aTeILCTBO MPEeKpaIaeTCs WM U3MEHSI-
€TCSl M BOBHMKAET 00513aTeJIbCTBO I10 BBIILIATE ONPEACICHHOM IEHEXHOMN CYyMMBI».

KommenTapuii'?

CTOpOHBI BMpaBe NOTOBOPUTHLCS KaK O TOM, UTO BHECEHHUE IUIAThI 32 OTKa3 OT IOrOBOpa
WJIY €r0 U3MEHEHUE SIBJISIETCS OTJIaraTeIbHBIM YCJIOBUEM JUTS TTOCTEAYIONIEN peain3alni
MpaBa Ha OTKa3 (UI3MEHEHNUE), TaK U O TOM, YTO 3Ta BhIIUIATA JOJKHA CIIENOBaTh 3a pea-
JIM3auuei mpasa Ha otka3 (u3meHeHue). Ho 4to ecnv CTOpOHBI HE YCTAHOBUJIW YETKUI
nopsinok? B 3ToM ciydae moTpeOyeTcsl TOMKOBaHUE YCJIOBUM JOTOBOPA, HO OHO JAJIEKO
He BCEra Mo3BoJIIeT YCTAHOBUTH BOJIIO CTOPOH. BbIIO OBl TOTUYHO UCXOAUTH U3 TOTO, UTO
€CJIV OJTHA U3 JBYX YKA3aHHBIX MOJEJIE B TOTOBOPE MPSIMO HE MPEAYCMOTPEHA U HE MOXKET
OBITH BBIBEICHA ITyTEM TOJIKOBAHUS JOTOBOPA WX U3 00bIYaeB 000pOTa, a pa3Mep TIAThL
TIPU 3TOM OmpeiesieH B (GUKCUPOBAHHOM pa3Mepe WX UHBIM 00pa3oM JIETKO OTMPEeNeIuM
0e3 oOpallleHUs B Cyll, TO BHECEHUE TAKOM IJIaThl BBICTYIIAET YCJIOBUEM JUIS MOCTIEMYIONIEe-
ro oTKa3a (u3MeHeHus1). Ecnu e miara chopMyIrpoBaHa B BUIE KOMIIEHCAIIMU YOBITKOB,
pacxXoloB WY UHBIM 00pa30M, He TIO3BOJISIIONIMM JIETKO YCTAHOBUTD pa3Mep Moexaliein
yIulaTe CyMMBI, TO CJIEAYeT MOoApPa3yMeBaTh, YTO CTOPOHBI UMETU B BUAY MOEJb, PU KO-
TOPOVi BHECEHUE TAKOW TUTATHI SIBJISIETCS MOCIEACTBUEM peau3alliy MpaBa Ha OTKa3 (13-
MeHeHue). Takoe nuddepeHIUPOBAHHOE PEryIUPOBaHNE, KaK MPEICTaBIsIeTCs, B 00Ib-
IIWHCTBE CTy4aeB OyIeT COOTBETCTBOBATH MOAPAa3yMEBAEMOI BOJIE CTOPOH.

B To ke BpeMmsi, Kak Mbl BUIMM, B IOCTAHOBJEHUU OTPaXeH APYroii, HECKOJIbKO Oosiee
TpyOBIil, MOIXOI: €CIN CTOPOHBI HE COTIACOBAJIM MHOE, 1O OOIIEeMYy MpaBUTY JeHCTBY-
€T MPUHIIUII «CHayajla OTKa3 (M3MEHEHUE) M TOJbKO IMOTOM BHECEHME IIaThl». PamgyeT
JIVIIB TO, YTO 3TO MPABWJIO YCTAHOBJIEHO B KAUE€CTBE OOIIETO, U CTOPOHAM JaHO MPaBo
COIIacoBaTb UHOM MOPSIOK.
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Xl. YmeHbLLEHUE cyaOM pa3mepa nnaTtbl 3a OTKa3 OT forosopa
Wnn ero 3ameHeHue

N3BaeyeHns U3 NOCTAHOBJIEHUS

«16. ...Eciu GyzmeT moka3aHo 0YeBUIHOE HECOOTBETCTBUE pa3Mepa 3TOM NEHEXKHOM CyMMBbI
HeOJIaronpysSITHBIM MOCJIEACTBUSIM, BbI3BAHHBIM OTKA30M OT UCIIOJHEHUS 00s13aTeJIbCTBa
WIM U3BMEHEHUEM €ro YCJIOBM, a TakKe 3aBEeIOMO HeJ0OpPOCOBECTHOE OCYIIECTBICHUE
npaBa TpeOOBaTh €e YIIaThl B 9TOM pa3Mepe, TO B TAKOM UCKIIIOUUTEIBLHOM Cllydae CyI
BIIPaBe OTKA3aTh B €€ B3BICKAHWUU ITOJTHOCTBIO MJIN 9YacTUYHO (ITyHKT 2 cTathk 10 'K PD)».

Kommenrapuii'3

CTOpOHbI BOJIbBHBI OIMPEACIATH pa3MEp IJIaThl 3a OTKa3 OT UCITOJTHEHUA 00s13aTeNIbCTBA
WJIA U3MEHEHUE €ro YCIOBUN 10 CBOEMY YCMOTPEHUIO. Ho mMoxet nu Cyd CHU3UTDb pa3-
Mep TaKOM TUIaThl, IOCYUTAB HeCOpa3MepHI>IM?

TTozunusg BAC P® o naHHOMY BOITPOCY ObllIa TAKOBA: B CIIyYasix, KOTJa pa3Mep TaKoi
TUIaTBl HECOPa3MEPEH IMOCIENCTBUAM MPEKPAIICHUS UM U3MEHEHUS 00s13aTesIbCTBA U
TIpY 3TOM OH OB HaBSI3aH IIPU 3aKJIIOYCHHMM JOTOBOpPA CIab0Oi CTOpOHE, Cy BIIpaBe
YMEHBIIUTH TaKylo 1iaTy Ha ocHoBaHUM cT. 10 'K P®. B 1. 9 mocranoBnenus Iimeny-
ma BAC P® ot 14.03.2014 Ne 16 yka3aHO Ha IIpaBO Cy[a He MPU3HATh CAMO YCJIOBHE O
IUIaTe 3a OTKa3 OT JoroBopa. JJaHHOe pa3bsCHEHHe HYXXHO ITOHMMATh TakK, 9TO CyI He
MPU3HAET pa3Mep 3TOM IIATHl B YaCTH, IIPEBHIIIAIONICH YPOBEHB, KOTOPBIN CYIl CIUTACT
copa3MepHBIM. [1oTHOe HelpU3HaHKE HaBSI3aHHOTO CJIa00i CTOPOHE TOTOBOPA YCIIOBUS
0 TUTIaTe 3a OTKa3 B clIydyae ee IBHOI Hecopa3MEPHOCTHU BPSIZ JIM CTOUT IPU3HABATh IIPO-
MOPLUMOHAIBHON peaKLMen cyaa.

Ho cneayer nmu U3 3T0ro0, 4TO rJjiaTa 3a OTKa3 OT UCIIOJHEHHUS WIN U3MEHEHUE YCIOBUI
00s13aTeIbCTBA HE MOXET ObITh HU B KaKUX CIydasx CHIKEHA CYIOM IPU OTCYTCTBUHU
JI0KA3aTeJIbCTB 3/I0YMOTPEeOIeHNSI HEPABEHCTBOM I1epEeroBOPHBIX Bo3amoxkHocTeit? [pen-
CTaBJISIETCS, YTO TAKOE CHIKEHUE B CAMBIX MCKJIIOUNTEIbHBIX CIydasix BO3MOXHO, €CIU
pasMep IUIaThl HACTOJIBKO BOIMIOILE aHOMAJIEH U HECOpa3MeEpPEH, UTO Y Cyla HET HUKa-
KUX COMHEHUI — €€ yCTaHOBJIEHUE CBUICTEIbCTBYET O 3aKIIOYEHU U IIPUTBOPHOM Ce-
KU WIK KOCBEHHO CBHIETEBCTBYET O HAMYUU TPU 3aKIHOUEHUU JOTOBOpPA TOrO WU
HMHOTO CKPBITOro Mopoka Boyik. Harmpumep, eciiv B KauecTBe IIAThl 32 OTKA3 3aKa34ynKa
OT JOrOBOpa BO3ME3IHOI0 OKa3aHUs yCIyT (Ionpsiaa) yKazaHa CyMMa, paBHas IBOMHO-
My pa3Mepy LIEHbI JOrOBOpa, U He MPUBEAEHBI 10KAa3aTelbCTBA TOTO, YTO PACTOPXKEHUE
JIOTOBOPA MOXET MPUYMHUTH UCTIONHUTENIO (MOAPSAYMKY) TAKOW aHOMaJIbHO BBICOKUIA
YPOBEHb YOBITKOB, CyI MOXET CKOPPEKTUPOBATh pa3Mep ILIaThl Aaxe MPU OTCYTCTBUU
J0KA3aTeJIbCTB HAaBSI3bIBAHUSI YCIIOBUSI O HEll ¢1aboii CTOPOHE JOroBopa.

BuauMo, nMeHHO TakKe 3KCTpaopauHapHble ciydau umel B Buny BC PO, korga B 1. 16
TIOCTAaHOBJICHMSI JOMYCTHII IIPaBO CylIa B UCKIIIOUNTEIEHOM CIIydae OTKa3aTh BO B3bICKA-
HUH IUIATH 332 0TKa3 (M3MEHEHNE) B COOTBETCTBYIOIICH YacTH IIPY OYSBUIHON Hecopas-
MEPHOCTH TaKOi IJIaThl M 3aBeIOMO HeIOOPOCOBECTHOM OCYIIECTBICHHNH IIpaBa Tpebo-
BaTh €¢ BHECCHMSI.

Astop — A.T". Kaparieros.
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OcTaeTcs HaaesIThCSI Ha TO, UTO CYbl NI€MCTBUTEIbLHO OYAyT IPUMEHSITh MEXaHU3M CHU-
JKEHMSI B KOHTEKCTE Cyry00 KOMMEPUYECKUX TOrOBOPOB, 3aKII0UEHHBIX IIPU OTCYTCTBUU
MPU3HAKOB SIBHOTO HEPABEHCTBA IEPErOBOPHBIX BO3MOXHOCTEM, TOJIbKO B CAMBIX BO-
MUIOIIMX Y UCKIIIOYMTENBHBIX CIydasiX, M 3Ta MPaKTUKA CHUXEHUs He MPEBPAaTUTCS B
TOT Xa0C, B KOTOPBII paHee Morpy3uiaach npakTuka npumeHeHus cr. 333 'K P® B orHO-
LIEHUM HEeYCTOKK. Beab mpu yyallieH1u c1ydyaeB BTOPXKEHUSI CYI0B B BOIIPOCHI O COpa3-
MEpPHOCTH U CITPaBEITMBOCTHU IIJIATHI 32 OTKA3 OT JOTOBOpPaA (E€ro M3MEHEHUE) HUKTO U3
CTOPOH TIPH 3aKJII0OYEHUHU JOTOBOPA HE CMOXET OBITh YBEPEH B TOM, UTO MX COTJIAIIICHUE
IO LieHEe BbIXO/a M3 JOrOBOpa WM €ro M3MEeHEeHUs YCTOUT. JlaBaTh TaKOe IIPaBO Ha BbI-
XOJI UJIM U3MEHEHNE JOTOBOPA PYTrOil CTOPOHE KOHTPATEHT 32 MEHbILINE AEHBI' MOXKET
OBbITb HE TOTOB, @ CAMO 3TO IIPaBO 3aKOH COOTBETCTBYIOILIEH CTOPOHE B UMIIEPATBHOM
(dopmare He maer. CienoBaTelbHO, BOIPOC CTOUT JIMILB O COIJIACMU KOHTpareHTa Ha
MIpeAOCTaBICHUE TAKOTO MpaBa.

B nnomo0HbIX YCJI0BUAX MOKHO OKMUAATh, YTO Jectadbuan3auust YCJIOBI/Iﬁ O I1aTe 3a OTKa3
(I/I.J'[I/I I/IBMSHCHI/IG) IPpUBEACT K TOMY, UTO YCJIOBUEC O IIpaB€ HAa OTKAa3 WJIN U3MCHCHUEC CO-
OTBCTCTBYIOIIAA CTOPOHA COIJIaCOBbIBATb ITPOCTO HE 6y,[[€T, " IIOCTPagaroT OT 3TOI0 BCE
Y4aCTHUKH 060p0Ta, BKJIIO4ad T€X, paiu 3allIMThl KOTOPLIX CYyJbI U ITBITAIOTCA ITPOABJIATD
NaTCpHATMCTCKYIO OIIEKY. HaHpMMep, ape€Ha04aTE/]Ib I'OTOB JaTb ap€HAATOPY IIpaBO Ha
HpOHSBOJ’[beIfI OTKa3 OT A0roBopa € yCJIOBHUEM O BBIILIATC CYMMBbI, paBHOI7I meCTUuME-
CSIYHOM apeH,Z[HOfI I1aTe, HO MOXKET OITaCaTbCdA, YTO BIIOCIICACTBUU apC€HAATOP OTKAXKET-
Cd OT OJOorosopa, a Cyabl HAYHYT «OIIPOKUAbIBATH» YCJIOBUE O «LICHE BbIXOAA». Ecnu no
IIPpUYNHE BO3MOXHOI HeEXeJaTeIbHON HHTCHCH(bHKaHHH INPAaKTUKKM BTOPXKEHUA CydOB
B cd)epy CBOOObI J0OroBopa B 3TOM BOIIPOCE CTAHET JOCTATOYHO BBICOKOI BEPOATHOCTD
AHHYJIMPOBAaHUA CydIOM COTJIACOBAaHHOU CTOpOHaMM ILIaThl 3a OTKa3 (I/IJ'[I/I I/IBMCHCHI/IC),
ImoJiaratbCs Ha CJIOBO ap€HaaTopa 6y,£[€T HEBO3MO2KHO U ap€HA0AATETIb MOXET ITPOCTO HE
COrIaCUTBLCA IPEAOCTABUTh apCHAATOPY ITPAaBO HA OTKA3 OT JOroBopa. OH MMeeT Ha 3TO
IIOJIHOC MpaBoO, TaK KaK 3aKOH HE JAaCT apCHAATOPY IMpaBO HA JOCPOYHOEC HEMOTHUBHUPO-
BaHHOE€ paCTOpP>KEHUE JOroBopa. 4! XYyX€ OT 3TOro 6y,[[€T TOJIBKO ap€HaaTopy. ApeHI[aTO-
py, KOTOprI;'I HC 3apy4yMJICA COrJIaCuEM ap€HA0daTE/Id Ha MPEAOCTAaBJICHUC MY ITpaBa Ha
OTKa3 OT J0T0oBOpPa U NMOTEPACT NMHTCPEC K JOTOBOPY IMOCJIC €I0 3aKII0YCHUA, HC OCTAHCT-
C4d HUYETO MHOI'0, KPOME KaK IJIATUTb rogaMu 3a TO, 4YTO EMY OoJiblIIe HE HY>XHO.

XIl. UcnonHeHue ob6sa3aTenbcTBa NO YacTaAM

W3BieyeHns U3 NOCTAHOBJIEHUS
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«17. 1o ob1eMy npaBuIy KPEAUTOP BIIpaBe HE MPUHUMATh UCTIOJTHEHUE 00513aTeIbCTBA
o 9acTsaM (ctathsa 311 'K PD).

Takast 0613aHHOCTb MOXKET OBITh NMPEAYCMOTPEHA 3aKOHOM, MHBIMU ITPABOBLIMU aKTa-
MU, YCIOBUSIMU 00S13aTeJIbCTBA, a TAKXKE BBITEKATh U3 0ObIUAEB WM CYIIeCcTBa 00s13a-
TeNIbCTBA. B 4aCTHOCTH, U3 CyIlleCTBA AEHEKHOTO 00s3aTeIbCTBA 10 OOIIEMY TTPaBUITY
BBITEKAET BO3MOXKHOCTD €10 MCITOJIHEHHUS 110 YaCTsIM, B CUJIY YETO KPEIUTOP HE BIIpaBe
OTKa3aThCsd OT MPUHSTHSI UCIIOJHEHUS TAKOI'O 0013aTeIbLCTBA B YACTH.

JenuMocTh mpeaMeTa 00s13aTeIbcTBa caMa Mo cede He co31aeT 00s13aHHOCTH KpeanuTopa
MPUHSITH UCIIOJIHEHUE TI0 YaCTsIM».
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KommenTapuii'

JaHHBII TYHKT IOCTAHOBJICHMS TTOCBSIIIEH BOIIPOCY JOMYCTUMOCTH YaCTUIHOTO UCITOJ-
HeHus. [IpakTruecku 1OCIOBHO BocmpousBoas npeanucanus cT. 311 'K P®, Bepxos-
Herit Cya nemaeT Ipy 3TOM JTOCTaTOYHO PaaIuKaJlbHBIN BBIBOMI, YTO U3 CYIIECTBA IEHEX-
HOTO 00s13aTeJIbCTBA T10 OOIIIEMY IIPaBIITY BHITEKAET €r0 BO3MOXHOCTDb UCTIOJTHEHUS T10
4yacTsM, BCJAEACTBUE YETO KPEAUTOP HE BIIPaBe OTKA3aThCs OT MPUHSATUSI TAKOTO YaCTUY-
HOTO MCITOJTHEHUS.

OTOT BLIBOJ, NpeacTaBIACTCA KpaﬁHe COMHMUTCJILHBIM.

s Havaja HAMOMHMM, YTO Pedb MIET O CUTYalldM, KOTIa BO3MOXHOCTb YACTUIHOTO
HCTIOJIHEHUST HE YCTAaHOBJICHA CIEIMAIBHO 3aKOHOM WJIM JOTOBOPOM (B IIPOTHMBHOM
cIy4yae KpenuTop o0si3aH MPUHSTH JII000e YaCTUYHOE MCIIOJIHEHNE, HEBAXKHO, MIET JIN
peyb O ACHEXKHOM WJIM MHOM IEJIMMOM 00si3aTesbcTBe). TakuMm 00pa3oM, CeTMEHTOM
MIPUMEHEHUS paCCMaTPUBAaEMBbIX Pa3bsICHEHUH SIBJISICTCST CUTYaIIUs, KOTIa TOJDKHUK, HE
BBITOBapHUBasi cede MPaBO YaCTUYHOTO MCIIOJTHEHUS IIPU YCTAHOBJICHUH 00s3aTeIbCTBA,
LIMHUYHO HAPYIIAET TOCTUTHYTHIC JOTOBOPEHHOCTH, OCYIIIECTBIISISI BOIIPEKHU MM UCIION -
HEHUE He B IIOJTHOM 00beMe, a B OIIPeIeSICHHOM JacTH.

Kakum, o MHeHnio BC P®, 6b110 OBI pellicHNe B COOTBETCTBYIOIIEH CUTYaIllH, €CITN
OBl peyb IJIa He O JIEHEXXHOM, a O MHOM JeJMMOM obs3arenbcTBe? B cuiy mpenmnuca-
Huit cT. 311 'K PO xpeautop B 3TOM ciiydae BIipaBe ObLI HE MPUHUMATH TAKOTO MC-
nojHeHus1. UMeHHO KpeauTop peunian Obl BOMPOC, COOTBETCTBYET MPUHSITUE TPEHO-
CTaBJIEHHOTO YaCTUYHOIO MCITOJTHEHUS €r0 MHTepecaM WK HeT. [Ipu aToM, TOCKOJIbKY
MPUHSITUE YACTUYHOTO UCTIOIHEHUSI CaMO MO ce0e He CBUAETENbCTBYET 00 UBMEHEHUU
TOpsIIKa UCIIOJTHEHUS CYIIECTBYIONIETO 00s3aTebcTBa (MI3BMEHEHUU NOTOBOpa), TaKOe
MPUHSITUE HE OTMEHSET (pakTa HEMPaBOMEPHOCTU TMOBENCHUS TOKHMKA, HayaBIIETO
WCITOJTHATH 00513aTEIBCTBO MO YACTSM B HapylIeHUe yCIoBUiA noroBopa. COOTBETCTBEH-
HO, KPEIUTOP COXPaHSIET MPaBO B3bICKATh C MOKHUKA YOBITKY, BBI3BAHHBIE TAKUM Ha-
pyllleHueM (Harpumep, B BUIE BO3MEIIEHUS JOMOJIHUTEIbHBIX PACXOAOB Ha MPUEMKY
U T.11.). Takum 006pa3oM, BEIOOP KpeauTopa Mpu pelIeHU Bopoca, MpUHUMATh WU HET
MpeaoCTaBIEHHOE JOJKHUKOM YaCTUYHOE UCITOJTHEHUE, CBOJMIICS Obl K BHIOOPY MEXITY
TEM, 4YTOOBI (a) MPUHSATH TAKOE YaCTUYHOE MPEJOCTaBICHUE U B3bICKATh C HEUCIIPaB-
HOTO NOIKHUKA YOBITKM, TPUYMHEHHbIE HapylIeHUeM, Win (0) He MPUHUMATh TaKoe
WICITOJTHEHUE, 130eXaB TeM CaMbIM HECEHUSI COOTBETCTBYIOIIUX U3aepkeK. OueBUIHO,
4yTO, Jesasi TOAOOHBIN BBIOOP, KPEAUTOP CAMOCTOSITEIbHO OLIEHUBA Obl BCE TUTIOCHI U
MUWHYCHI yKa3aHHBIX BAPUAHTOB, CAMOCTOSITEIbHO aIMUHUCTPUPOBAJ Obl CBOI1 MHTEPEC.

A Terepb BepHEMCS K MHTEPECYIONIEMY HAaCc pa3bsICHEHWIO B OTHOLICHUM IEHEXKHBIX
00513aTeJIbCTB.

Cpasy cienyeT oOpaTUTh BHUMaHWE Ha TO, YTO OJIOKMPOBKA IIpaBa OTKa3a IIPUHUMATh
YACTUYHBIN IUIaTeX, 3aKpeIUIeHHAas B KOMMEHTHUPYEMOM ITYHKTE TTOCTAHOBJICHUSI, MO-
XKET pacIpOCTPaHATHCS TOJILKO Ha CHUTyallMH, KOTJa HET CYIIECTBEHHOU IPOCPOYKM.
Ecnu 1oXHUK yake TTonal B IIPOCPOUYKY, TT0 IPUYWHE KOTOPOU KPEAUTOP YTPATHIT WH-
Tepec B MCIOJNHEHNH, TTIOCIETHUI BIIpaBe OTKA3aThCd MPUMHUMATh YaCTUYHBIN TIIAaTeX,

AsTop — A.A. I1aBios.
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€CJIM PeIlIUT OTKA3aThCS OT IOTOBOPA B CBS3M C MPOCPOUYKOM M peanan3yeT CBOE IPaBo
Ha OTKa3 OT JoroBopa. B maHHOM ciiy4yae OoTKa3 IMpUHUMATh YaCTUYHBIN TIJIaTeX OymeT
CIIEACTBUEM pealiu3allii KPpeAUTOPOM IpaBa Ha OTKa3 OT JOTOBOpA WIJIM TPOUCXOAUTH
OIHOBPEMEHHO C HUM. DTO He OTPAXEHO B TEKCTe KOMMEHTHUPYEMOTO Pa3bsICHEHUS,
HO CO BCeif OUEeBMIHOCTBIO CIeNyeT U3 3aKOHOMATENbCTBA: €CIN KPEeIUTOP ITPAaBOMEPHO
OTKa3bIBae€TCsI OT JOTOBOPA, TO €ro 00S3aHHOCTD MO MPUHSITUIO UCITOJTHEHUS OTITamaeT
camMa co0oid.

Ucxonst uz mosuimu BC PD, eciiit ToIKOBAaTh €€ ¢ y4€TOM BBIIIEU3JIOXKEHHO OTOBOPKH,
B paMKaX JEeHEKHOTr0 00sI3aTeIbcTBa KPEAUTOP He BIIPpaBe OTKA3aThCs IIPUHSITH IIPEIo-
CTaBJICHHOE JTOJDKHUKOM YaCTUYHOE MCITOJTHEHUE, €CJTA TAKOM YaCTUIHEBIN IIJIaTeX OCy-
IIECTBJICH IO HavaJia IPOCPOYKH VIIH €CJIH (B CIydae HAJTMIUS IIPOCPOIKH ) KPEIUTOP He
TOTOB OJHOBPEMEHHO OTKa3aThCs OT OTOBOPA B OTBET Ha CYIIECTBEHHYIO ITIPOCPOUYKY B
orutare (M1 B CUJTY HECYIIECTBEHHOCTH ITPOCPOYKHU HE BITPABE 3TO ciesiaTh). TeM caMbIM
BC P® uckimouaeT It KpeIUTOpa Mo JeHEXXHOMY 00sI3aTeIbCTBY BO3MOXKHOCTE M30e-
XaTh M3IePKeK, CBI3aHHBIX C MOJIydeHNEM YaCTHYHOTO IUTaTexka. MoxXeT OBITh, TaKHe
M3IEPKKHU TTPH UCITOTHEHUH IeHEKHOT0 00s13aTeJIbCTBA He CITOCOOHEI BO3HMKATh? Her,
CITOCOOHBI. DTO B MEPBYIO OUepeab KacaeTcs pacuyeToOB HAJTMIHBIMU YT B MHOCTPAHHOMN
BaJIIOTEe, HO MPOOJIEMBI Y KPEIUTOPA MOTYT BOBHUKHYTh M B HEKOTOPBIX IPYTHX CITyJasiX.
Haunbosee pacripocTpaHeHHBIMY IpUMEPaMU TaKUX U3IEPXKEK SIBISIOTCS PACXOIbI, CBSI-
3aHHBIE C HEOOXOMMMOCTBIO HEOTHOKPATHOT'O ITPOe3/1ia K MECTY UCITOTHEHUSI 00s13aTeb-
CTBa, ¢ 00eCITeYeHNEM OXpaHbl I THKACCUPOBAaHUEM MOJTyYeHHBIX HATMIHBIX JCHEKHBIX
CPENCTB, YILIaTOM KOMUCCUI OaHKY 3a MPOBEIEHME ONepalifii 10 CUeTy, KOHBEPTALIUIO
MTOJTYYEHHBIX CYMM U TIpod. [IpuHYyKIeHrne KpeauTopa MPUHATh YaCTUIHOE NCTIOTHEHHE
co3aeT ISl MOCJIeIHEero He MPOCTO YIpo3y MOAOOHBIX JOTIOJTHUTEIbHBIX U3IEPXKEK, a,
1O CYTH, X OECKOHEYHYIO MYJIBTUIUTMKALINIO. KpoMe TOTro, OUeBHIHEI CUTYalllH, KOTIa
MIPUHYXAEHUE KpeauTopa K IMPUHSITHIO YACTUYHOIO IUIaTeXa, XOTS U He CO3JaeT IS
HETO IOIOJTHUTENIBHBIX PACXOIOB, B 3HAUNTEILHOM CTEIIEH! YXYIIIAaeT IIPaBOBOE IOJIO-
>XKeHUEe TaKOTO KPeIuTopa.

Tak, npakTuKa yxe CTOJKHY/IaCh CO CXeMaMU «IIepexBaTa» TpeOOBaHUIA B MpeaBepUr
BO30YXIeHUs nema 0 0aHKPOTCTBE WM MCKIIOUCHUS BO3MOXKXHOCTH €0 MHUIIMAPOBa-
HUsI, B OCHOBE KOTOPBIX JIEXKUT UMEHHO YaCTMYHOE UCIIOTHEHHE JEHEKHOTO 00s13aTeIb-
cTBa (Hampumep, onpeaeneHuss CyneOHONM KOJIJIErMy 1o 3KoHoMu4eckuM cropam BC
P® o1 16.06.2016 Ne 302-DC16-2049 u ot 15.08.2016 Ne 308-5C16-4658). Kpome Toro,
JIETKO TIPOTHO3MPYEM BapUaHT, MPU KOTOPOM, OCYIIIECTBUB YaCTUIHOE MCITOJTHCHUE
JIEHEeXKHOTO J0JIra, 00ECIIEYeHHOIO 3aJI0IOM, JOJKHMK MCKIIOUUT BO3MOXHOCTDH 00pa-
IIeHUsI B3BICKAHUS Ha IIPEIMET 3ajI0Ta 110 IIPUYMHE HECOPa3MEePHOCTH. AHAJIOTMYHBIM
00pa30M YaCTUYHOE UCTIOJIHEHNE MOXKET CAEJIaTh 00sI3aTeIbHOM JOTIOJIHUTEIBLHYIO IIPO-
IeCCYaJbHYIO CTaInIO, TEM CaMbIM CTaB BJIEMEHTOM CXEMBbI 3aTSTUBAHMS CO CTOPOHBI
TIOJDKHUKA MpoIiecca B3bICKAHMS Moira (HallpuMep, CHU3UB JOJIT 10 pa3Mepa, Heo0Xo-
JIHUMOTO ISl pACCMOTPEHMS JIejia B ITOPSIKE IMPUKA3HOTO IIPOM3BOACTBA, TOJKHUK Iajiee
BO3paxaeT IIPOTUB BbIIAYX CYIeOHOTO ITpHrKa3a, IIePeBOIS IIPOIIECC B IIPOMU3BOACTBO HC-
koBoe). Ucxons n3 noruku BC PD, kpennTop, KOTOPEIit He BIIPaBe OTKA3aThCS IIPUHSITh
YaCTUYHOE UCIOJHEHHUE, IIPOCTO HE CIIOCO0eH 130exXaTh MOA0OHBIX CUTYaIIUA.

bonee Toro, cogepxaiueecs B 1. 17 MocTaHOBJAEHUS pa3bsICHEHUE MOXKET ObITh UCTOJI-
KOBaAHO KaK 00sI3bIBaollee KpeaAUTopa MPUHATh YACTUYHOE IeHEKHOe TTpeaoCTaBlIeHe
(B a063. 2 BepxoBHbiit Cya MCNIOAb3YET TEPMUH «003aHHOCTB»). OUeBUIIHO, YTO BCSIKOM
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00s13aHHOCTY KOPPECIIOHAMPYET IIPaBo. A OTCIOAA KpaiiHe JIErKO MPUMTH K BBIBOAY, YTO
JeCTBYE JODKHUKA 110 pealn3alliy UMEIOILErocs Yy Hero mpaBa OCyIleCTBUTh YacTUY-
HOE UCIIOJIHEHUE SIBJISIETCSI IIPAaBOMEPHBIM (KaK HU abCypIHO 3BYUUT: HapyllIeHUE O0-
ropopa — mnpaBoMmepHoe noBeneHue?!). [Ipn momoOHOI MHTEpIpETALIMN KPEAUTOP HE
TOJIBKO OKaXeTCsl HECIIOCOOHBIM M30eKaTh BO3HUKHOBEHUSI YOBITKOB MJIM MHOIO Hapy-
LIEHUS CBOMX IIPaB, HO K HE CMOXET KOMIIEHCHPOBaTh BO3HUKalolve notepu. Ha ato
HaMeKaeT U MpsIMOe YKa3aHue B I1. 17 MOCTaHOBJIEHMS Ha TO, YTO CYLIECTBYET «BO3MOX-
HOCTb» MCIIOJIHEHUSI IEHEXKHOI'0 00513aTe/IbCTBA 10 YACTSIM, U3 YEr0 MOXKHO 3aK/II0YUTD,
YTO pedb UIET O IPABOMEPHOM AECICTBUU, KOTOPOE MCKIIOUAET IIPaBO KpeauTopa Ipu-
MEHSITb K JOJDKHUKY MEPbl OTBETCTBEHHOCTH.

C y4eToM Bcero cKazaHHOTO COBEPIIIEHHO HesICHO B YeM, o MHeHunio BC P®, 3akiio-
4yaeTcsl 0COOEHHOCTh «CYLIECTBA» JEHEXHBIX 00s13aTeIbCTB, OOYCIOBUBLIAS JUILLIEHUE
KpenuTopa IpaBa YKJIOHUTLCS OT IPUHSTHUS YaCTUIHOTO UCTIOJTHEHUSI.

HoBom 0 TOM, 4TO IIPUHSITHE YACTUIHOTO IUIATEXKA HE TOJIBKO HE BIICUYET IOMOJTHUTEIb-
HBIX U3IEPXKEK KPeIUTOpa, HO M, HAIIPOTUB, IIPUHOCHUT €MY BBITOIY B BIIE BO3MOXHOCTH
WICITOJIb30BAHUS TEHEXHBIX CPEICTB U IOJYYSHHMS IIPOLICHTOB, KpaitHe CIIEKYJISITUBCH.
Bo-nepBbix, AOCTaTOYHO JIETKO MPEACTABUTb CUTYaLIMIO, KOT/Ia MOJyYeHUe YaCTU MpPU-
YUTAIONIETOCS IUIaTeXa He yaydIaeT IMojioxkeHne Kpenutopa. Hampumep, koroa pasmep
TIOJIyYEHHOTO HE TO3BOJISIET €My ITOraCUTh COOCTBEHHYIO 3aI0JIKEHHOCTh. BO-BTOPHIX,
WCITOIb30BaHNE YACTUYHOTO MPEIOCTABICHMSI MOXET BBI3BIBATh MHTEPEC KPEAUTOPA B
TOM CJIy4yae, Korga mpeaMeToM 00s13aTe/IbCTBa SIBJISIIOTCS HE TOJIbKO JEHEXHBIE Cpell-
CTBa, HO M MHBIC PONOBbIe Bemy. OTHAKO MOYEMYy B MOCIECOHEN CUTyallud KPEeaIUTOpP
caM agMUHUCTPUPYET CBOM MHTEPEC, BEIOMPAsI, IIPUHSITH WJIM HE IIPUHSITDH UCIIOJTHEHNE,
a TIpM JeHEeXXHOM 00s13aTeIbCTBE BLIOOD AeIaeTcs 32 HETo?

AneTMpoBaHKe K HelleJIecO00pa3HOCTH ISl pa3yMHOTO KPEAMTOpa OTKA3aThCs OT TPH -
HATUS TIOTAallleHUsI XOTS Obl YacTH IEHEXHOTO IOJITa TaKXKe BbI3bIBAET BO3PaXKEHMUSI.
CTONKHYBIUCH C PeaTbHON YTpo30il HETONyYeHUsI TIOJTHOTO YIOBIETBOPEHHUSI, 6OJb-
IIUHCTBO KPEAUTOPOB, HECOMHEHHO, COUTYT Pa3yMHBIM MPHUHATH XOTS Obl YacTh. Of-
HaKO B 3TOM BOTIpOCE JIEeHEXHbIe 0053aTeIbcTBA He 00IaNaloT KaKou-Truoo cremdu-
KO, OTJIMYAIOIIEH UX OT MHBIX JeIMMBIX 00S13aTeJILCTB. A TOTOMY TOMBITKA MTPUBS3aTh
Pa3yMHOCTh TAKOTO MOBEICHUSI UMEHHO K CYILIECTBY IEHEKHOTO 00513aTeIbCTBA COMHU -
TeNbHA.

Ha Hamr B3r1s11, B BOIIPOCE YaCTUYHOTO UCIIOTHEHUST HUKAKOH CrielIMMUKON TeHeXKHbIE
o0s13aTebcTBA He 00yagaoT. C TOYKU 3pEHMSI MHTEPECOB KPEeaUTopa He CYIIEeCTBYET
0c000¥ pa3HUILIbl MEXAY YACTUUYHBIM UCITOJHEHUEM NEHEXHOTO WM UHOTO IEeJIMMOTO
00s13aTeNIbCTBA (HAIIpUMeED, IIPU ITOCTaBKe POIOBBIX Belleit). B 00omnx BapraHTax Kpeau-
TOP IOKEH UMETh IIPAaBO OTKA3aThCs MPUHUMATD YaCTUYHOE MCITOJIHEHUE, SCIIM TaKO-
BO€ HE JOMYIIIEHO TOTOBOPOM.

Ecnu xe unes BerOBHOFO Cyz[a CcoCTOAJIa B UCKIIOUECHUH C1yYyacB HC,I[O6pOCOBCCTHOTO
YKIIOHCHUA KPEANUTOPA OT NPUHATUA YaCTUYHOI'O UCITOJIHCHUA, TO BOBMOKHOCTb TaKoOM
JIeBUallUM He CBsI3aHA UMEHHO ¢ JeHEXXHBbIMU 00513aTeIbCTBAMU. HaHpI/IMep, HCI[06pO—
COBECTHOCTb MOXET ObITh 06Hapy>l<eHa KaK B IEAICTBUSX ITOKYIIaTECJIA, YKIIOHAIOIICTOCA
OT ITOJYUYCHMA IMapTHUHN CBITTY4YCTO I'py3a N3-3a KpaﬁHe HC3HAUYUTCJIBLHOIO HEAOrpy3a, TaKk
U B IEHACTBUSX 3anuMoJaBlia, KOTOprﬁ YKIIOHACTCA OT ITOJIYYCHUA YaCTUYHOTO IToramic-
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HUSI CyMMBI 3aiiMa HaandHbIMU. MHauye roBopst, BC PMD mor Obl TpUBECTH KOHKPETHBIE
IIPUMEPHI 3JIOYIIOTPEOICHII KpeAUTOPOB, HEMOOPOCOBECTHO YKIOHSIOMIUXCS OT TTOJTY-
YeHUST YaCTUYHOTO MCIIOJIHEHMS JEHEXXKHOTO 00sI3aTeIbCTBAa, HO CTOJIb XECTKOe M a0-
CTPAKTHOE Pa3bsICHEHUE, JUCKPUMUHHUPYIOIIEE KPEAUTOPOB MO AEHEXHbBIM 00513aTEb-
CTBaM, HMYEM HE OIpaBIaHoO.

JeiiCTBUTEIBHO, B CITyJasiX C JEHEXHBIMU 00513aTeIbCTBAMU MOBEACHNE KPETUTOPa, OT-
Ka3bIBAIOIIErocsT MMPUHUMATh YaCTHYHBIN TJIaTeX O Hadaljla IIPOCPOYKH, MOXET OBbITh
KBaJTM(UIINPOBAHO KaK 3JI0YIOTpebIeHNE TPaBOM HECKOJIBKO Yallle, YeM B CUTYaIlnH,
KOIJa peyb UAET O YACTUYHOM UCHOJTHEHUU MHOTO 00513aTeIbCTBA (OCOOEHHO €CJIU peUb
0 Oe3HAJIMYHBIX pacyeTax 1 00 OTKase MIPUHUMATh He YaCTUIHBIN aBaHC WJIU 4acTh 00e-
IIAHHOTO KPeINTa, a 3a00JIKEHHOCTD ITO BO3BpaTy KpeauTa WIr 3aiiMa, 110 oIiaTe OKa-
3aHHBIX YCIIYT, BEITIOJTHEHHBIX paOOT MJIY ITOCTaBIeHHBIX ToBapoB). Ho 3Ta 0co6eHHOCTh
BpSIJT JIV OTIpaBabIBaia BeIBeeHNe CyIOoM CTOJIb TeHEPaIbHOTO TIpaBHIIa.

B 3amaHHBIX Xe YCIOBUSX CTOUT, BO-TIEPBBIX, UCXOIUTDH U3 TOTO, YTO BhIBeAcHHBIN Cy-
JIOM 3alIpeT CJIeAyeT MOHMMATh KaK IMPOUCTEKAIOIINIA 13 TIPEACTABICHUS O TOM, YTO BO
MHOTHMX CJIydasiX TaKOil OTKa3 KpeauTopa MPUHUMATb YACTUYHBIN ILIaTeX OymeT siB-
JISITBCS 37I0YIIOTPeOIeHUEM MTPaBOM. BO-BTOPBIX, IMEHHO B 3TOM KOHTEKCTE HAIJICKUT
TOJIKOBAaTh YKa3aHHe B KOMMEHTHPYEMOM Pa3bsICHEHUM Ha TO, YTO OTKA3 OT IMPUHSIITHUS
YAaCTUYHOTO IIaTeXa He MOITyCKAEeTCs «I10 00IeMy IpaBuiIy». IlocaenHsst dpasza momk-
Ha MMOHMMATbCS TaK, YTO MOAOOHBIN OTKAa3 BOMPEKH 3TOMY OOLleMy MpaBUy BCe-TakKu
BO3MOXKEH, €CJIM M3 CYIIEeCTBA OTHOIIEHUI M OIEHKM OajaHCca MHTEPECOB CTOPOH IIO-
BEICHUE KPEAUTOpPA HE SIBJSIETCS 3710yNoTpebieHueM IpaBoM. MlHaue roBopsi, JTaHHOE
pazbsicHeHne BC P®D ciienyet MHTEpIIpeTUPOBATh KaK Iepepaciipenesiollee opeMs 10-
Ka3bIBaHUS: MIPE3IOMHUPYETCS, €CJIM HE TOKa3aHO MHOEe, YTO OTKAa3 MPUHUMATh YaCTUI-
HBII TUTaTeX SIBIISICTCST 3JIOYIIOTPEOICHUEM TIpaBoM. Takasi MHTepIIpeTalysI ITO3BOJISIET
XOTsI OBl B KAKOI-TO CTENEHU U30eXKaTh TeX MpoOjIeM MPUMEeHEeHUsI JaHHOTO pa3bsICHE-
HUsI, KOTOPBIC OBUIM OTMEUYECHBI BHIIIIE.

XIll. NoaTBEpPXAEHME NOTHOMOYNA Ha NPUHATUE UCTIOJNIHEHUSA

N3BaeyeHnss M3 NOCTAHOBJIEHUS
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«18. Ecniu uHOE He IMpeaycCMOTPEHO COIJIallleHMeM CTOPOH W He BBITEKaeT M3 O0bluacB
WJIM CYIIEeCTBa 00sI13aTe/IbCTBA, JOJDKHUK BIIpaBe MPM MCIOJHEHUU 00s3aTesIbCTBA 110-
TpeOOBaTh 10Ka3aTeIbCTB TOT'0, YTO UCIIOJTHEHUE TPUHUMACTCS CAMUM KPETUTOPOM VIIH
yIIPaBOMOYEHHBIM UM Ha 3TO JIMIIOM, U HECET PUCK IOCIEACTBUI HETIPEIbIBICHUS Ta-
Koro TpeboBanus (MyHKT 1 crateu 312 'K PD).

JIOJDKHUK HE CYMTAETCS MPOCPOYMBIINM B CIydae OTKa3a OT MCITOJHEHUST 00sI3aTelb-
CTBa JI0 TIOJIyYeHUSI TIOATBEPXKIEHMSI TOTO, YTO UCIIOTHEHNE TPMHUMAETCS HaJIeKaIIM
nunoM (ctatbs 406 'K PD).

19. ITo cMbicay myHkTa 2 ctaThi 312 'K P® npaBo nokHUKa TpeOOBaTh OT IpeacTa-
BUTEJISI KPEIUTOPA MOATBEPKACHUST €r0 TTOJJHOMOYMI, B YACTHOCTHU IPEAbSBICHUS 10~
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BEpEHHOCTH, YIOCTOBEPEHHON HOTApUaIbHO, BO3HMKACT TOTJA, KOTJIA HCIIOJHEHHE
MIPUHUMAETCSI OT UMEHU TIPEICTABISIEMOTO JIMIIOM, ICICTBYIOIIIMM Ha OCHOBAHUM ITHCh-
MEHHOTO TOKYMEHTa, a MUChbMEHHOE YIIOJJHOMOUKE He OBLIO MPEACTaBICHO HETIOCPeI-
CTBEHHO KPEIUTOPOM JOJLKHUKY M HE COMEPKUTCS B TOTOBOPE MEXIY HUMMU.

CTOpOHBI BMIpaBe B CBOEM COIJIAIIEHWU YCTAHOBUTH MOPSIOK MOATBEPXKIAECHUS TTOJTHO-
MOYUI MPEeACTaBUTENST KPEAUTOpa, HAIPUMEDP YCTAHOBUTh, YTO MPU HaJUYUU COMHE-
HU TOJDKHUK oOpaliaeTcss HeMOCPEeNCTBEHHO K KPeIUTOPY ¢ TpeOOBaHUEM ONIEPaTUBHO
TMOATBEPAUTD MOJHOMOYMS €ro MPeACcTaBUTENSl B IPOCTOM MUCbMEHHOU (hopMe, B TOM
yucie B GopMe SIEKTPOHHOTO TOKYMEHTAa U MHOTO COOOIIEHUSI, TEPEIaHHOTr0 M0 KaHa-
nam cBs3u (ctatbu 165.1, 185.1, 434 'K P®). B TakoMm citydae OJHOMOYUSI TIPEACTaBU -
TeJIs KpeIUTOpa MOATBEPKAAOTCS B IPEAYCMOTPEHHOM CTOPOHAMU MOPSIAKE.

B cuiy cnenpaabHOrO peryaMpoBaHust TODKHUK He BIpaBe TpeGOBaTh HOTapHalbHO
yIOCTOBEPEHHOI TOBEPEHHOCTH, B YACTHOCTM, OT 3aKOHHOIO IIpeAcTaBuTels (cTa-
b1 26, 28 'K P®D) u B cityyae, eciiv ITOTHOMOYMS IBCTBYIOT M3 OOCTAaHOBKH, B KOTOPOI1
IercTByeT npeactaBuTesb (IyHKT 1 cratbu 182 'K PD)».

KommenTapuii's

A)

b)

Ab3ar 1 1. 18 mpencraBisieT co00it JOCIOBHOE LIMTUPOBAHME TEKCTa 3aKOHA. JIMIITb Boc-
npousBoad npaswia 1. 1 ct. 312 'K P®D, koTophle ¢ TOYKU 3peHUsT 3aKOHOIATEIHbHOMI
TEeXHUKHU JaJeKu oT uaeaia, BepxoBHbiit Cym, K COXaJCHMIO, YIIYCKAeT BO3MOXHOCTD
OOBSICHUTD UX HAIIPABJICHHOCTD Ha PEIICHHE BOIIPOCa pacIpele/ICHUST pUCKa NCITOIHE-
HUSI HamjiexaleMy JIMITy, a paBHO OOIIMI IMPUHIIUII, BOIUIOIIEHHBIM B COOTBETCTBYIO-
IIUX MNPEOIMMCAHUSIX, — 3TOT PUCK JICKUT Ha MODKHUKE. Takoe MOHMMaHME ITPaBUII
cT. 312 I'K yXe BbICKa3bIBaJIOCh BBICIIMMU CYyAeOHBIMUA MHCTAHLIMSMMY IIPU pa3pellieHuN
KOHKpeTHbIX aej (noctaHopiaeHus [pesunuyma BAC P® ot 07.10.1997 Ne 3184/97, ot
19.04.2002 Ne 3581/98, ot 18.05.1999 Ne 330/99, o1 30.01.2001 Ne 4106,/00, ot 09.11.2004
Ne 9929/04). OgHako reHepaau3alns 3TOM UIeH U ee BOIUIOIIEHNE UNMEHHO Ha YPOBHE
abCTpakTHHIX pa3bsicHeHuit BepxoBHoro Cyma mpencTaBisuiMch KpaitHe 1iejiecoodpas-
HBIMU Y BaXKHBIMH [IJIS IIPABOTIPUMEHUTETBHOM TTPAKTUKM ',

BosznoxeHne prcka MCITOTHEHUs 00s3aTeIbCTBa HeHaLIeXKalleMy JIMIYY Ha TOIKHUKA
00YCJIOBIMBaET HEOOXOMUMOCTh MPEIOCTABACHUS MOCAECAHEMY WHCTPYMEHTOB MUHU-
MU3alldM 3TOro prcka. B KauecTBe TaKOBOTO MHCTPYMEHTA M BBICTyMAeT MPaBoO UCIIOJ-
HSIOIIETO MTOJDKHMKA TTPU HAJIMYMKM COMHEHUI TTOTpeOOoBaTh 10Ka3aTeIbCTB ITPUHSTHUS
ucrojHeHUsT Hamexamum JuioM (1. 1 cr. 312 T'K P®). TTockoibKy, nctpedyst Takue
JIOKa3aTeabCTBa, JOJDKHUK NEMCTBYET pa3yMHO M JOOPOCOBECTHO, 3alllUIIIAeT CBOM Mpa-
BOMEDPHBIIA UHTEPEC, MPABOMOPSIIOK AOIKEH 00eCITeYnTh eMy 3Ty BO3MOXHOCTh, OTHO-
BPEMEHHO MCKJTIOUYMB ISl TAKOTO TOJKHUKA HEraTUBHbBIE UMYIIIECTBEHHbIE MTOCIEACTBUS
noxo6Horo ucTpeboBanmst. Peanusys oty 3amady, B a03. 2 1. 18 moctanosienuss BC PO

ABtop — A.A. T1aByoB.

PaBHBIM 00pa3om, pasbsacHss npeanucanus cr. 312 'K P®, BepxosHbiit Cya YKIOHUICS U OT OIPEIeICHNUS
CHUTYaIIMii, B KOTOPBIX 00IIee MPABUIIO O BO3JIOXKEHUH PYCKA NCTIOJTHEHWUST HEHaJIeXalleMy JIMILY Ha TOJDKHMU-
Ka JIOJDKHO TOJIeXXaTh KoppeKTupoBke. [TogpooHee cM.: JloroBopHOe U 00s13aTeIbCTBEHHOE TIpaBo (001ast
YacTh): MOCTATEHHBIA KOMMEHTapuii K craThsiM 307—453 I'paxmaHckoro komekca Poccuiickoit Peneparun.
C. 95-97 (aBTop KoMMeHTapus K cT. 312 'K — A.A. T1aBioB).
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B)

I)

114

YKa3bIBAET, YTO JOJDKHUK HE CUMTAETCS IIPOCPOYMBIIMM B CJTydyae OTKa3a OT MCIOIHEe-
HUS 00513aTeJIbCTBA A0 TMOJIYYEHUS TTOATBEPXKISHUS TOTO, YTO MCITOJJHEHUE MPUHUMA-
eTcsl Hamiexalum Juuom. [lono6Hoe pa3bsicCHeHUE BHITJISIAUT BIIOJHE OOOCHOBAHHO U
3aciykuBaeT moaaepxku. OroxnectBieHne xe BepxoBHbiM CymoM TTOCIENCTBUIA He-
BBITTOJTHEHUST TPeOOBAaHUS NOJIKHUKA MOATBEPIUTL CBOE IPaBO Ha NMPUHSITHE MUCITON-
HEHUs ¢ Ipocpoukoil kpeautopa (cT. 406 'K P®D) no3poisieT J0JKHUKY HE TOJIBKO He
UCIIOJTHATH CBOE 00513aTeILCTBO O3 cTpaxa OBITh ITPUBJIEYEHHBIM K OTBETCTBEHHOCTH 3a
MMPOCPOUYKY, HO ¥ TPEOOBATh OT KPEeAUTOPa BO3ZMEIIEHUS TIPUIMHEHHBIX YOBITKOB.

B ciyyae korna ucrnojiHeHrEe OCYIIECTBISIeTCS MPEACTaBUTENIO KpeauTopa, Jexaliuii Ha
JIOJDKHUKE PUCK UCTIOJHEHHUS 00s13aTeIbCTBA HaljlexallleMy JIMIY CBSI3aH C HAJTUYUEM y
COOTBETCTBYIOIIETO MPEACTABUTEIS MOJTHOMOYUM Ha IPUHATUE UCTIONHEHUS. [TocKob-
Ky B CUTyalluu, KOTIa TaKoe IMOJHOMOYME OCHOBAaHO Ha JOKYMEHTE, COBEPIIEHHOM
B MPOCTOI MUCbMEHHOI (hopMe, BepudUKaLIUs ITOTO MTOJTHOMOYMS CO CTOPOHBI JOJIX-
HUKa KpaliHe 3aTpymgHUTENbHa, II. 2 cT. 312 'K P® mpenocraBiseT TOKHUKY IPaBO
HE UCTIOJHSATh 00513aTeJIbCTBO TAKOMY MPENCTaBUTENIO JO MOATBEPKIESHUS €ro MOJHO-
MOYUIA CO CTOPOHBI KPEAUTOPA, B YACTHOCTHU 10 MPENbIBICHUSI HOTApUATIbHO YIOCTOBE-
PEHHOH TIOBEPEHHOCTH.

B cumy ipsiMoro yka3aHus 3aKOHA JaHHbBIE TIpaBUJia He IToIIeXaT IIPUMEHEHUIO B CITy-
yasix, KOTraa MMChbMEHHOE YITOJTHOMOYME ObLIO MPEACTABICHO KPEAUTOPOM HEIOCPEI-
CTBEHHO IOJIKHUKY MJIM KOTAA ITOJTHOMOYMS IPEACTABUTENISI KPEOUTOpa COmepXKaTCs
B JOTOBOPE MEXIY KPEIUTOPOM M HOJLKHUKOM. DTH U3BSITUS OOBICHSIIOTCS TEM, YTO
B IMTOJOOHBIX CUTYalMSIX Y TOJKHMKA HE MTOKHO OBITh COMHEHHUN B HAJIMYWU ITOJTHO-
MOYMI.

OueBHUIHO, YTO HOPMHEI 11. 2 cT. 312 'K P® 0 mpaBe no/KHMKA TpeOOBATh ITOATBEPKIC-
HUS IOJTHOMOYMS TIPEeCTaBUTENS KpeAUTOpa Ha IPUHSATUE UCITOTHEHUS MOTYT UCTIOJIb-
30BaThCs TOJBKO B Cllyyae, KOTaa MOJHOMOYME OCHOBAHO Ha BOJIEU3bSBICHUN Kpeau-
TOpa U MOCAeAHUI cTIOCOOEH JaTh Takoe MoATBepkaeHue. B cBsi3u ¢ atTum ykazanue BC
P® B a63. 3 1. 19 mocTaHOBIIEHUS Ha TO, YTO 3TH MpaBUJIa He IPUMEHSIOTCS U JOJKHIK
He BIIpaBe TpeboBaTh HOTAPUAIbHON TOBEPEHHOCTU OT 3aKOHHOTO IMPEACTABUTENS, HE
BBI3bIBaET BO3PAKEHUIA.

Bwmecte ¢ TeM hopmynupyeMblii omHOBpeMeHHO BbIBOI BC P® 0 HemonmycTMMOCTH HC-
TOJIb30BAHUS MEXaHMU3Ma IMOATBEPXKICHUS ITOTHOMOYMIA IIJIST IIPEICTABUTEINS, YbH T10JI-
HOMOYHS IBCTBYIOT M3 00CTaHOBKH, He CTOJIb oueBuAeH. KoHeyHo, Teker . 2 cT. 312 T'K
P® roBopuTt 0 BO3MOXHOCTHU JOJKHUKA «YCOMHUTBCS» B ITOJTHOMOUMSIX IIPEACTABUTES
KpeauTopa, COIePXKAIINXCsI B TOKYMEHTE, COBEPIIICHHOM B IIPOCTOI MUChbMEHHOM (hop-
me. OmHaKo 1o MPUHINIMY a fortiori DOJKHUK BIIPABe YCOMHMTBCS M B ITOJTHOMOYMSIX
TpeacTaBUTEIIsI, He MMEIONINX IMMCbMEHHOTO BoIuiomeHus. [loarBepxxneHne B momoo-
HOI CHUTyallMM CO CTOPOHBI KPEIMTOpAa HAIMYMS M 00BEMa ITUX ITOJTHOMOYUMA (B TOM
YHCJIe TOCPEICTBOM HOTapHAIbHOI JOBEPEHHOCTH) CIIOCOOHO YCTPAaHUTh TAKKE COMHE-
HUS U BIIOJIHE porryctuMo. [IpotuBononoxHoe yreepxaeHue BC PD, mo cytu, He mo-
3BOJISICT JOJDKHUKY IIPEAITPUHSTH MEPHI K MUHAMU3AIIUM JICXKAIIINX Ha HEM PUCKOB, 1 HE
COOTBETCTBYET LIEJISIM YCTAHOBJIEHUS KOMMEHTUPYEMOTO MpaBuia.

YuutbeiBask HalpaBJIeHHOCTb cojpepxkaiierocs B 1. 2 ¢T. 312 'K P® perymupoBaHus,
cjenyeT Mpu3HaTh TUCITO3UTUBHOCTh COOTBETCTBYIOIIMX MPENNMUCAHUI U BOZMOXHOCTh
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CTOPOH CBOMM COTIAIlICHUEM U3MEHUTh YKa3aHHbBIE ITpaBmiIa. B cBs13u ¢ atim BeiBom BC
P® o0 TOM, YTO CTOPOHBI BIIpaBe B CBOEM COIJIAIIEHUH YCTAHOBUTD MHOM MOPSIIOK IO -
TBEPKICHUS TIOTHOMOUMI IIPEACTaBUTENISI KPEOIUTOPa, KOTOPBIA OyIeT UMETh IIPUOPH-
teT nepexn npeanucanusiMu 'K (a63. 2 m. 19 mocTaHOBIICHUS), HE BBI3BIBAET BO3paXKe-
Huii. bosee Toro, cieayeT moiTu ele majbliie U IIPpU3HaTh, YTO CTOPOHBI BIIPaBe CBOUM
corlaleHueM MCKITIOYUTD TpuMeHeHue rpaswit . 2 ¢T. 312 'K P®. Eciu ctopoHs! He
JKeJIAloT MPUMEHEHUS 3TOI HOPMBI M XOTST, YTOOBI MX OTHOIICHUSI Pa3BUBAJINCh B Tpa-
TUIIMOHHOM KITI0Ue, 0€3 BOBJCUCHMSI HOTAPUYCOB B IIPOIIECC TTOATBEPXKICHMS TTOJTHO-
MO4YMii (T.€. TaK, KaK 3TO cjegoBano u3 3akoHa 10 01.06.2015 u ObLIO IPUHSTO BCE 3TU
TOIbI), TO OHM, OE3YCIIOBHO, TOJKHBI MMETh TaKOe ITpaBo. DTa BO3MOXHOCTh CO BCEil
O4YEBMIHOCTBIO CJIEAYET M3 TOJNKOBaHus 3akoHa. [1pusnanme 1. 2 cr. 312 'K PO nmrmepa-
TUBHOI HOPMOIi Ipy00 MOMUpPano 66l KOHCTUTYLIMOHHBIN MPUHILIMIT CBOOOIBI JOTOBOPA,
HE COOTBETCTBOBAJIO ObI OOIIMM TIPUHILIMIIAM PETYJIMPOBAHMUS TOTOBOPHBIX OTHOIIICHUI
1 HE BIIMCHIBAJIOCH OBl B KPUTCPUHN MMIIEPATUBHOCTH, MIEPEUNCICHHBIC B TTIOCTAHOBJIC-
uuu [Tnenyma BAC P® ot 14.03.2014 Ne 16.

XIV. UcnonHeHue o6sa3aTeNnbCTBa TPETbUM JIULLOM
W 3BiieyeHns U3 MOCTAHOBJIECHUSA

«20. ITo cmpicay yHKTOB 1 1 2 ctathn 313 TK P® kpenutop cunTaeTcsl IMPOCPOINB-
LIMM, €CJIM OH OTKa3aJICs IPUHSITh UCTIOJTHEHHE, TIPEUIOKEHHOE 3a TOJDKHMKA TPEThUM
JIMLIOM, JIMIIIb B CJTy4yasiX, KOraa JOJDKHUKOM AOMYyIIeHa TPOCPOUYKa UCTIOTHEHUS TEHEeX-
HOTO0 00513aTeIbCTBA JTMOO0 KPEAUTOP 3HAJ UM TOJKEeH ObUI 3HATh, YTO UCIIOJHEHUE BO3-
JIOXKEHO TOJDKHMKOM Ha YKa3aHHOE TPEThE JIMIO WM TaKOe TPEThE JIMIIO ITOABEPraeTCs
OITACHOCTHU YTPaTUTh CBOE IPaBO HAa MMYILIECTBO JAOJDKHMKA BCJIEACTBUE OOpallleHUs
B3bICKAHUS Ha 3TO UMYIIECTBO.

BuMecTe ¢ Tem naxe py HATMYUU OOCTOSITEIbCTB, YKa3aHHBIX B MyHKTax 1 1 2 ctatbu 313
I'K PD, kpenutop He 06s13aH TPUHUMATH UCTIOJTHEHNE, TPEUIOXKEHHOE TPETHUM JIULIOM,
U, COOTBETCTBEHHO, HE CUMTAETCS MPOCPOUYUBIINM, €CIIU U3 3aKOHA, MHBIX ITPABOBBIX
AKTOB, YCJIOBUI MJIM CYIIECTBA 00S13aTeNIbCTBA BBITEKAET O0SI3aHHOCTh NOJKHUKA MC-
TIOJTHUTD 00513aTeIbCTBO JIMYHO (ITyHKT 3 ctathil 313 'K PD).

HpocpoquHoe JIEHEeXKHOe 00s13aTe/IbCTBO MOXKET OBITh MCITOJTHEHO TPETbUM JIMLIOM U
B TOM cCJjIy4a€, Korga €ro BOBHMKHOBEHUE CBA3aHO C JIUMYHOCTHIO NOJDKHUKA, HAIIPUMED
yiiaTta goJjira 1o aJmuMeHTaM.

KpenuTop 1o neHexxHOMY 00513aTeTbCTBY HE 00s13aH TTPOBEPSTh HATMYME BO3JIOXKEHUSI,
Ha OCHOBaHHWM KOTOPOTO TPEThE JIUIIO UCTTOJTHSIET 00s13aTeJIbCTBO 3a JOJKHUKA, U BITpa-
Be MPUHSTH UCTIOJIHEHUE TIPU OTCYTCTBUU TaKOTO BO3JIOXKeHMs. [leHexXHast cymma, Tmo-
JydeHHasi KpEIUTOPOM OT TPEThETO JIMIIA B KAUECTBE UCITOJTHEHUS, HE MOXET OBbITh MC-
TpebOBaHa y KPEAUTOPA B KAYeCTBE HEOCHOBATEJILHOTO 00OTaIleHUS, 32 UCKITIOUeHUEM
cJTydaeB, KOTHIA MOJDKHUK TakKe MCITOJHWI 3TO JIeHEXXHOe 00513aTeJIbCTBO JIMOO KOoTna
WCIIOJTHEHUE TPETHUM JIMIIOM U TIepeXo/l K HeMy TIpaB KpeauTopa IMpU3HaHBI CYIOM He-
coctosBImMHCs (ctaThs 1102 'K PD)».
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KommenTtapuii’

A)

b)

B)

Pa3bsicHeHus, KoTopble JaHbl B a03. 1 n 2 n. 20 mocTaHOBJIEHMSI, HE BHI3BIBAIOT BO3-
paxXeHU, TaK KaK CTPOTO COOTBETCTBYIOT OYKBe HOBO pemakuuu 1. 1 1 2 ct. 313 T'K
P®. Hosas pemaxkuus 'K 3akpernnia, 4to KpenuTop 00s13aH MPUHATH MCITIOJHEHUE OT
TPETHETO JINIIA, KOTJA TODKHUK BO3JIOXKMII Ha TPEThE JIUIIO UCITOTHEHHE, a TAaKXKe KOraa
TPEThE JIMLIO 3aMHTEPECOBAHO B ITOTAIIICHUH 00513aTe/IbCTBA TOJKHUKA TIEpell KPEIUTO-
pOM, ormacasich, 4TO, €CJIM TaKOM IOJAT He OyHeT IoraiieH, TPeThe JIMIO YTPATUT IPaBO
Ha UMYIIECTBO TODKHUKA. DTO B OOIIEM U LIEJIOM, €CJI He 00pallaTb BHUMaHUS Ha He-
KOTOpBIE PeIaKIIMOHHBIE OTJIMIMS, COOTBETCTBYET TOMY, YTO OBLIO 3aKPEIUICHO B CT. 313
I'K u no pedopmsr 2015 r. Ho HoBas penakuus ct. 313 'K nomna ganbire u o6s13ana
KpenuTopa MPUHUMATD IUIATEX 10 TIPOCPOYCHHOMY AEHEKHOMY JOJTY OT JIF0OOTO Tpe-
THETO JIMILIA, JaXe €CIM HU BO3JIOKEHMSI, HU YTPO3bI YTPATHI IPpaBa HA MMYIIIECTBO TOIK-
HuKa HeT. CMBIC]T TAKOTO BTOPKEHUS TPETHETO JIMIA OOBIYHO COCTOUT B TOM, UTO TPEThHE
JINII0 HECAaHKIIMOHWPOBAHHBIM IIJIATEXKOM ITBITACTCSI TIEPEXBAaTUTh TIpaBa TPeOOBaHUS,
MpUHAaMLIeXale KpeauTopy: Beab B cuiay 1. 5 cr. 313 I'K ncnonHuBImii 00513aTeIbCTBO
TMIOJDKHUKA «MHTEPBEHT» IMOJYINUT aBTOMATUYECKH B TIOPSIAKE CyOpOTaluy IpaBa Kpeam-
TOpa K IOJDKHUKY CO BceMu obecniedeHnsIMU. CamMa 3Ta KOHCTPYKIIUS JISTAIM30BaHHOM
WHTEPBEHIIMM HOCUT JOCTAaTOYHO CIIOPHBIN XapakTep, HO de lege lata HaMm TIpeACTOUT
C Heli KUTh B OJIVKAMIINE TOIBI, €CIY 3aKOHOIATETh HE MU3MEHMT 3aKOH.

Bosnee nHTEpeCcHO MoJIOXKEHUE, KOTOPOE 3aKPETUIeHO B a03. 3 KOMMEHTUPYEMOTO TyH-
KTa. 37ech yKa3bIBaeTCs Ha TO, YTO TPEThE JIUIIO MOXET MCIIOJTHUTh U TaKOe MPOCpo-
YeHHOE AeHEXHOEe 00513aTeIbCTBO, BOBHUKHOBEHUE KOTOPOTO TECHO CBSI3aHO C JIMYHO-
CTBIO TOJDKHUKA, U B KAYECTBE NTpUMepa MPUBOIUTCS JIOJT 110 YIIaTe aIMMEHTOB. Y Hac
He BO3HMKAeT COMHEHUI, YTO €CJIM TaKOW NEHEXHBIN OJIT TIPOCPOYEH, TO B CHITY 1. 2
cT. 313 'K P® kpenutop neiicTBUTEIHHO JOKEH MTPUHSTH IJIaTeX 10 aTMMEeHTaM, BO3-
MEILEHUIO BPea XXU3HU WU 300POBbIO U IPYTUM MOMOOHBIM 00513aTeIbCTBaM OT JIt060-
ro Tpetbero Jinia. CIIOXXHOCTh 3aKJIF0UAETCs B BOITPOCE O TTOCJIEACTBUSIX TAKOTO HECAHK-
LIMOHUPOBAHHOTO IJIaTeXa TpeThero Juua. Jleao B ToMm, uyto B cuity cT. 383 I'K «mepexon
K JIpYTOMY JIMILYy TIpaB, HEpa3pbIBHO CBSI3aHHBIX C IMYHOCTHIO KPEIUTOPA, B YaCTHOCTH
TpeboBaHUi 00 aJIMMEHTaX U O BO3MEILEHUN Bpena, MPUYMHEHHOTO XXW3HU WIK 3110-
POBbBIO, He TomycKkaeTcsl». TyT Mbl HabJI10JaeM HEKOTOPbI pa3HOOOM B TEPMUHOJIOTHM:
cT. 383 'K oTHOCUT 00s13aTeIbCTBO MO yIulaTe aJMMEHTOB K 00s3aTesIbCTBaM, Hepas-
PBIBHO CBSI3aHHBIM C JIMYHOCTBIO KPEIUTOPA, B TO BpeMs KaK KOMMEHTHPYEMBII ITyHKT
TTOCTAaHOBJICHUST TTIOYEMY-TO KBaIM(UIIMPYET €ro Kak TeCHO CBSI3aHHOE C JIMYHOCTHIO
noJKHUKA. Eciiv oTpemmThest OT 3TOro BOIPOca, OCTaeTCsl TPUHSTH 3a (hakT, UTO, XOTS
KpEeIuTOp 00sI3aH MPUHSITH IMTPOCPOUYCHHBIN TIATEX MO aTMMEHTaM, OCYIIECTBICHHBIN
TPETHUM JIMIIOM, 3TOT MHTEPBEHT HE MOXET PaCCUMTHIBATh Ha CyOpOralnio o npaBuiam
m. 5 cr. 313 'K, mockonbky B cuity ¢T. 383 Koaekca Takasi cydoporauusi npsiMo 3anpele-
Ha 3aKOHOM.

KpaiiHe BaxkHOe pa3bsCHEHHE 3aKpeIlIeHO B a03. 4 KOMMEHTUPYEMOTO IyHKTa. 31eCh
yKa3aHO Ha TO, YTO KPEIUTOP IO IEHEXHOMY 00SI3aTeILCTBY HE 00sI3aH IIPOBEPSITH Ha-
JINYKE BO3JIOXKEHUSI, HA OCHOBAaHMU KOTOPOTO TPEThE JIMIIO MCIIOJHSIET 00sI3aTeIbCTBO
3a JOJDKHUKA, W BIIPAaBe MPUHSATH MCIOJHEHHWE TPU OTCYTCTBUU TAKOTO BO3JIOXKECHUS.
JeiicTBUTEIbHO, IMTPOBEPKA BOJIOKEHUS KPEIUTOPOM, Ha Yel CUET MOCTYIAeT TUIaTeX
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OT TPETBETO JIMLA, AEJIO0 KpaiHE 3aTPYyIHUTENbHOE, €CJIM He HEBO3MOXHOe. [loatomy
cynebHas npaktuka BAC mocTtaToyHO maBHO 3aKpenuiia UIEH O TOM, UTO KPEeauTOp
10 JEHEXXHOMY 00S13aTe/IbCTBY HE O0S3aH IPOBEPSITh HAIMYME BO3JIOKEHUS W BIIPAaBE
TNPUHATH IJIATEX OT TPETHETO JIALA B CYET JOJITA TOJKHUKA, HE TIPOBEPSIST BO3JIOXEHMUE.
McTpeboBaTh y Hero IuiaTex IO MpaBUJiaM O HEOCHOBATEJIbHOM OOOTaIlleHUU TPEThe
JINLIO BIOCJIEACTBUU HE MOXET, €CJIU KPEAUTOP AECUCTBUTEILHO UMEJ COOTBETCTBYIOLLEE
paBo TpeboBaHUs K AOKHUKY'S. TpeTbe M0 HOKHO aApecoBaTh CBOM IPETEH3UU
TMOJDKHUKY, Yeit monr ObL1 nmorateH. MMeHHO 3TOT Imoaxomn 1 ObLT 3aKperieH B KOMMEH-
TUPYEMOM ITYHKTE TTOCTAHOBJICHUSI.

Ho 31ech BaXKHO OTMETUTD OTHO YTOYHCHUEC U IBA OTPAa>XCHHLIX B TCKCTEC KOMMCHTUPYC-
MOTO ITYHKTa IMOCTaAaHOBJICHUA UCKITIIOYCHU .

YToYHEeHWEe COCTOUT B TOM, UTO 3aIpeT Ha UCTpeOOBaHKE ACHEXKHOTO TUIaTeka OT Kpelu-
TOpa KOHAWKIIMOHHBIM UCKOM TOJIKEH TTPUMEHSITHCS TOJIBKO TOTAA, KOTAA TPEThE JIUIIO0
OCO3HAHHO TOTanlajio JAOJIT JOKHMKA (HampuMep, yKa3ajlo B Ha3HAYeHUW TulaTexa
3TOT (haKT).

Yro XKe J0 UCKIIOUECHUIA, TO TIEpBOE COCTOUT B TOM, UYTO TAKOM KOHIWKIIMOHHBIN MICK
BCe-TaKU BO3MOXKEH, KOTAa JOJLKHUK TakKKe MCIOJHUI cBoe 00s13aTenbcTBO. 3nechk BC
He IOroBapMBaeT OAHY OYEBHUIHYIO BEIllb: KOHIWKIIMOHHBIN MCK TPETHETO JINIA K KPeIr-
TOPY BO3MOXKEH TOJIEKO TOT/Ia, KOTa JOJDKHUK caM ITOTaCYII CBO# TOJT paHee. B Takoit
CATyalluM KOHIWMKIIAS B MOJIB3Y TPEThEro JINIla 000CHOBaHA TeM, YTO K MOMEHTY IIO-
CTYIUICHUS AeHET KPeIUTOPY Y HETO yxKe He ObIIO IMpaBa TPpeOoBaHUSI K JOJDKHUKY. Ecim
XK€ TIEPBBIM ITIJIaTeX OCYIIECTBIIIO TPEThE JIMIIO M TAKOW IIIATEX ITOoraliaeT JeHEKHBIN
JIOJIT TOJDKHUKA (HalpuMep, JOJT yxKe ObLT pocpoyeH U B cuiy 1. 2 ¢T. 313 I'K Obl1a
BO3MOXHA WHTEPBEHIIMS), TO KOHIUKIIMOHHOE TpeOOBaHNe K KPEOUTOPY OyIeT UMETh
JIOJDKHYK, TI0YEMY-TO OCYIIECTBUBIIMI MTOBTOPHBIN IIJIATEX ITOCIIE TOTO, KaK €ro JIOJT
OBLI TTOTAIlIeH TIATEXXOM TPEThETO JINIIA.

Bropoe nckiroueHre MposBIsieTCs B TeX CAyJasix, KOTma Cyl OTKa3bIBaeTCs IIPU3HABATh
pousoneaieii cyoporanuio rmo m. 5 cr. 314 I'K B 1mosib3y MHTepBeHTa 13-3a 3JI0yIIOTped-
JICHUsI IIpaBoM (CM. HIDKe KOMMEHTapuii K 11. 21 rmoctaHoOBIeHUs ). Eciiu 1iaTex TpeThe-
0 JINIIA He BJIeYeT CyOpOralinio, 3T, II0 MBICJIM aBTOPOB ITOCTAHOBJICHNSI, 03HAYAET, UTO
TPaBO OCTAJIIOCH Y KPEAUTOPA, a MOJT JOJDKHUKA He rmoraiiieH. COOTBETCTBEHHO, IUISI BBI-
paBHUBAHUSI SKOHOMHUYECKHNX OTHOILIEHU TPETheMY JIUIIY, 3JI0YIOTPEOUBIIIEMY CBOUM

Cyne6OHoit MpakTHKe ObUTM U3BECTHBI JIeNia, KOTAa TPEThE JHULIO MPEABbSIBIISIIO K KPETUTOPY TPeOOBaHUS O He-
OCHOBAaTeJIbHOM 00OTallleHUH IT0 MOTUBY OTCYTCTBUSI (DaKTa BO3JIOXKEHUST HA HETO MCITOJTHEHUST 00sI3aTeIbCTBA
CO CTOPOHBI NOJKHUKA. Eciin rmepBoHaYaIbHO KOHIUKIIMOHHBIM UCK TPETHETO JIMIIA [IPU OTCYTCTBUY BO3JIO-
JKeHMsI cyuTaics fomycTuMbiM (moctaHoBneHue [Ipesunuyma BAC P® ot 13.10.1998 Ne 3784/97), To Bmo-
CJIeZICTBUU TIOIXOM B CyIeOHOM MPaKTHUKe U3MEHWIICS U JOOPOCOBECTHBIN KPETUTOP CYMTANICS 3aLIUIIIEHHBIM
OT KOHAMKIIMOHHOTO MCKa TpeThero Julia (mocranoBneHust [pesunuyma BAC PO ot 28.10.2010 Ne 7945/10,
ot 15.07.2014 Ne 3856/14). Cxoxuii BOIPOC BO3HUKAI M B CJIy4asx, KOrga M3HAYAILHO (GakT BO3IOXKEHMS
WICTIOJTHEHUST MMeJT MECTO, HO OTIHaJl BIOCJIEACTBUU (HampuMep, JOTOBOP O BO3JIOXKEHMM MCITOJHEHUS ObLT
pacTOprHYT WK TIpU3HaH HemeiicTBUTebHBIM). CyneOHas MpakTHUKa M 3eCh MOCIeq0BaTeIbHO 3allUInaia
KpeauTopa oT HEOOOCHOBAaHHOTO KOHIMKIIMOHHOTO MCKa TpeThero Juua (M. 13 uHbopMaloHHOro muchbMa
IMpesunuyma BAC PO ot 11.01.2000 Ne 49; 11. 14 nurdopmarmonnoro nmucbMa BAC P® ot 13.09.2011 Ne 147).
Bo Bcex 3THX criopax peyb 1uia 00 MCIOJTHEHUU TPETHUM JIMIIOM JEeHEKHOTo 06s13aTebeTBa. Bompoc o Bo3-
MOHOCTH MPEIbsIBJICHUST KOHIAUKLIIMOHHOTO UCKA K KPEIUTOPY, MOTYYMBILIEMY HEIeHEKHOE MPEI0CTaBIeHUE
OT TPETHETO JINLIA, B TPAKTUKE BBICIIUX CYIOB ITOKA HE BCTaBall.
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IIPaBOM Ha MHTEPBEHIINIO, TASTCS IIPAaBO UCTPEOOBATH IJIATEX OT KPEAUTOpPA IO IIPaBH-
JIaM 0 KOHIMKIIUKU. YeCTHO TOBOPsI, B TAKOM CUTyaIlMX MOXHO OBLIO OBbI TTOAyMaTh Hall
MPUMEHEHUEM K TaKOMY HEITOOPOCOBECTHOMY MHTEPBEHTY CAHKLMU B BUIE JUILIEHUS
€ro MpaBa Ha KOHANKIIUIO U TIO3BOJIUTh KPEAUTOPY O0OTaTUTHCS 3a CUET HEA0OPOCOBECT-
Horo nHTepBeHTa. Ho BC Ha Takoii mar He momier.

B 11e;10M maHHBIE Pa3bICHEHUS CIEAYET IPU3HATE BIIOJIHE KOPPEKTHEIMU. EcTecTBEHHO,
OHU He JAIOT OTBETOB Ha Bce BOIPOCkl. Hampumep, ocTaeTcs He BITOJIHE ICHBIM, 00s13aH
JIX KPETUTOP TIPOBEPATH BOZIOXEHUE MPU TOIYYEHUH UCITONHEHNS OT TPETHETO JINIIA
0 HEJEHEXHOMY 00S3aTeNIbCTBY, OYIET JIM TaKOe MUCIOMHEHNE 6e3 BO3IOXEHUS TIpe-
KpalllaTh HeJEHEXHOE 0013aTeIbCTBO JOJKHUKA ¥ BO3MOXKEH JIM B IOAOOHOM CUTyaLlun
KOHIUKIIMOHHBIA MCK TPETHETO JIMIIA, KOTIA BO3TOXEHNE aHHYJIMPOBAHO (HAIpUMep,
JIOTOBOP, Ha OCHOBAHUH KOTOPOTO TIPOMU3BOANUTEIH ITOCTABIISUT TOBAP HATIPIMYIO KOHEU -
HOMY TIOKYITATENIO BO UCTIOJTHEHNE 0053aTeIbCTBA TTOCPETHNIKA TI0 TIOCTABKE 3TOTO TO-
Bapa MOKYITAaTeI0 HA OCHOBAHMH COOTBETCTBYIONINX Pa3HAPSIOK, IPU3HAH HEeIEeCTBI-
TENBHBIM) WM B IIPUHITAIIE OTCYTCTBOBAIO. Ha IpakTiKe KpeauTOpHI IO HEAEHEXKHOMY
0053aTeTLCTBY MIOYTH HUKOTIA HE TIPOBEPSIOT HATMYINE BO3TOXEHNS B CUTYALINK, KOTIA
0043aTeNIbCTBO JOJDKHUKA HAYMHAET UCIOMHATh KTO-JIM0O0, 3agBILIONIUNA O TOM, 4YTO
JICHACTBYET I10 3aJaHUIO JOJDKHUKA (HAIIPUMED, CYOIOAPSAYNK HAYMHAET OCYILIECTBISITh
paboTHI TT0 3aJaHUI0 TEHIOAPSIYNKA, COTPYIHMK TOAPSAUYNKA HAUMHAET BBITTONHSITH
paboTHI BO MCITOTHEHNE 00S3aTeIbCTBA TTOAPSIIYNKA U T.I1.). YTO eClii BITOCIIEACTBUN
TaKOE TPEThE JIULIO 3asIBUT, YTO BO3JIOKEHUS HA CAMOM JIeJie He OBLIO M OHO OCYIIECTBU-
JI0 VICTIOJTHEHHE B TIOJIB3Y KPeauTopa 1o onrnoke? JJaHHEI BOTIPOC BEIXOIUT 32 PAMKH
HACTOSIIErO0 KOMMEHTApUsT .

XV. Cy6porauus npu UCNosIHeHUN 06s13aTeNbCTBa TPETbUM JIULIOM

N3BaeyeHns u3 NOCTAHOBJIEHUS

«21. Ecnu ncrionmHeHne 00g93aTeIbCTBa OBIJIO BO3JIOKEHO JOJDKHUKOM Ha TpETHEC JINULO,
TO MOCJICACTBUA TAKOTO UCITOJITHEHMA B OTHOIICHUAX MEXKIY TPETbUM JIMILIOM U JOJKHU -
KOM PETyJIUPYIOTCA COITTAalICHUEM MEXIY HUMMU.

CornacHo nyHKTY 5 ctathy 313 T'K PO nipu oTCyTCTBMM TaKOTO COTTIANICHUS K TPETHEMY
JIVILY, UCTIOJTHUBIIEMY 00513aTEIbCTBO NOJDKHUKA, TIEPEXOAIT MpaBa KpeauTopa B COOT-
BerctBuM co ctarbeii 387 'K P®. Tpu atom cornmacHo myHkTy 3 ctatbu 382 'K PO,
€CJIM AOJDKHUK He ObUT yBENTOMJIEH B MUCbMEHHON (hOpME O COCTOSIBIIEMCS MEPEeXoe
npaB KPeAUTOpa K JPYroMy JIUILYy, HOBBIA KPEAUTOP HECET PUCK BBI3BAHHBIX 3TUM He-
OJIATOMPUSITHBIX JUIST HETO MocaeACTBUI. O053aTeNbCTBO AJOIKHUKA MTPEKPAIIAETCS €T0
WCITOJTHEHUEM MEePBOHAYATBHOMY KPEIUTOPY, MPOU3BEAEHHBIM 10 MOJYYEHUS YBEIOM-
JICHUS O TIepexo/ie TTpaBa K ApYromy JIviLy.

BwMmecre ¢ Tem Ha ocHoBaHuY cTaThl 10 'K P® cyn MoxXeT mpu3HATh ITepeXxo MpaB Kpe-
JUTOpa K TPEeTheMY JIMILy HECOCTOSIBIIMMCS, €CJU YCTAHOBUT, YTO, UCIOJHSIST 00s13a-
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TEJIBCTBO 3a JTOJDKHUKA, TPEThE JIMIIO ACHCTBOBAIO HEMOOPOCOBECTHO, MCKIIFOUUTEIIFHO
C HaMepeHWeM NPUYMHUTD Bped KPEeAUTOPY WIM IODKHUKY IO 3TOMY O0S3aTeIbCTBY,
HaIrpuMep, B Clydasix, KOTAaa TPEThe JUIIO MOraCUiio JUIb OCHOBHOM AOJIT JOJDKHUKA C
LIEJIbIO TIOJIYYCHUSI TOTIOJTHUTEIBHBIX TOJIOCOB Ha COOpaHUU KPEAUTOPOB IIPU PACCMOT-
peHuHu 1ejia 0 0aHKPOTCTBE Oe3 HeCeHUSsT U3AepXKeK Ha MpruobpeTeHre TpeOoBaHU 110
(bHAHCOBBIM CAaHKIIMSIM, JIMIITUB KPEIUTOPA IIpaBa TOJI0COBAHUSI.

Crareu 71.1, 85.1, 112.1, 113 u 125 PenpepanbHoro 3akoHa ot 26 okTsa6ps 2002 roma
Ne 127-®3 «O HecocToATETBHOCTH (DAHKPOTCTBE)» YCTAaHABIMBAIOT CIIeIIAIBHBIC TTpa-
BWJIA MO OTHOIIEHUIO K MyHKTY 2 ctaThul 313 'K P®D, B cBsI3M ¢ 4eM UCHIOJIHEHUE 00sI-
3aTeJIbCTB JOJDKHUKA €r0 YUpeAUTENsIMU (YYaCTHUKaMM), COOCTBEHHUKOM MMYIIECTBa
JIOJDKHUKA — YHUTAPHOTO MPEANPUSITUS TUOO0 TPETHbUM JIUIIOM WIM TPETbUMU JIULIAMU
rocJie BBEASHMS EPBOIA MPOIIenypbl 0aHKPOTCTBA IOITyCKAETCS C COOII0AEHUEM MOPSII-
Ka, MPeayCMOTPEHHOT0 3aKOHOAATEILCTBOM O OAHKPOTCTBE».

KommenTapuii?®

A)

OueHb ocTpast mpobeMa Bo3HMKIIA B 2015 T. B CBSI3U CO BCTYILJIEHHEM B CUJIY HE BIIOJIHE
KoppeKTHO# penakiuu 1. 5 cT. 313 I'K, corjtacHO KOTOpoi Mpy UCTIOJTHEHUU 00s13aTe b~
CTBa TPETHUM JIMIIOM ITPOUCXOAUT cyoporanus. [IpryeM IpuMeHeHUe 3TOro MpaBuiia
He ObUIO OTPAaHUYEHO TOJIBKO CIy4YasiMU UHTEPBEHIIMH, T.€. UCIIOJTHEHUST 00513aTe/IbCTBA
JIOJDKHUKA TPEThUM JTUIIOM 0e3 Bo3noxeHus. [losyyanack oueHb CTpaHHAs U HEJIOTUY-
Hasl CUTyalUsl: TPEThE JIMLO MOrallaeT TOAT JOJDKHUKA Ha OCHOBE BO3JIOXKEHUS, a 3a-
TEM MX OTHOIIEHUS C MOJDKHUKOM OCJIOKHSIIOTCSI HEOXKHMIAHHBIM U HE BBHITEKAIOIIM HU
u3 vyero 3(GeKToM cyoporaiuy K TpeTbeMy JIMILy IpaBa kpeauropa. CaMble TUTTUIHBIC
(bopMBI BO31T0XKEHUST — 3TO Mepeanpecanyisi UICIIOJTHEHUS, JapEHNE WU 3aEM.

I1pu nepeagpecalii UCHOJIHEHUS TPETHE JIMLIO CAMO MMEET Meped BO3JIaraloluum Jiu-
IIOM 00513aTeILCTBO, OMHOPOIHOE TOMY, KOTOPOE BO3JIaraollee U0 NMEeT Iepe Kpe-
JUATOPOM, U TI0 MPOCHOE BO3NATAIOIIETO JIMLIA OCYILECTBIISIET UCIIOJIHEHUE B apec Kpe-
IHATOpa CBoeTo KpenuTopa. Kak ImpaBuiio, peub 31eCh UACT O IEHEXKHBIX 00S3aTeIbCTBAX.
B takoii cuTyalmy 04eBUIHO, YTO TPEThE JIUIIO, TIEPEBOAS IEHBIM HA CUET YKA3aHHOTO
eMy IoJlyyaresisi, moramaer Kak J0JT BO3Jaralouero JMla nepea 3TUM HojydaTesieM,
TaK W CBOI IOJIT mepel Bo3jararoum JuioM. Hukakoi cyoporauuu TyT ObITh HE MO-
JKET, MHAY€e TPEThE JTIUIIO OKAXKETCS HEOCHOBATEILHO 00OOTaTUBILIMMCSI.

Wi Bo3bMeM TaKoil puMep BO3JIOXKEHHUS, KakK gapeHne. Hekuit pumaHTpoIr ImoaydaeT
MPOChOYy OT HEKOMMEPUYECKON OpraHu3alliy OCYIIECTBUTH MTOKXEPTBOBAHUE ITyTEM T10-
ralieHus ee TOJITOB Iepell apeHaoaaTeeM, (DMJIAHTPOTI COTIAlIaeTCs CelaTh TAKOe 10~
XKepTBOBaHWE M ToramaeTt AojT. O4eBUIHO, YTO U 3IeCh CyOporasg HeBO3MOXHA, TaK
KaK 3TO OYIET MPOTUBOPEYUTE CYTH OTHOIIECHHH IO BO3JI0XEHUIO.

B cutyanum ke 3aiiMa 3amMomaBell COTJaIlacTCs KpeaIUTOBATh 3a¢MIIMKa ITyTeM I1ora-
IIEHUs €TO IOJITOB ITepea] HEKUMH KPeIUTOpaMU. 31eCh Y 3a¢MIINKA B CUJTY OTHOIIICHUIM
110 BO3JIOKEHHUIO MMEETCSI CBOM COOCTBEHHBIN TOTOBOPHBII JOJT TEpel 3aMMOIaBIICM,
¥ JUTSI BBIpAaBHUBAaHUSI OTHOIIICHUI CTOPOH He TpeOyeTCss HUKAKOl CyOporalium.

20

Agstopbl — C.B. Cap6ai u A.T'. Kaparneros.
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b)

120

Kak rmoka3sbpIBaloT 3T¥ mpuMepsbl, cyOporaius Hy>KHa TOJbKO TOTIa, KOTIa MEXIY HOK-
HUKOM W TPETHUM JIMIIOM HET OTHOILICHHUN BO3JIOXEHUS, M TPEThE JIMIO PEaTn3yeT
cBoe npeaycMorpeHHoe B 11. 2 ¢T. 313 'K P® npaBo Ha MHTEpBEHLIMIO, T.€. HA MOTAalle-
HHE TIPOCPOUYCHHOTO MEHEXKHOTO moira 6e3 BodnoxeHus. Tekct m. 5 cr. 313 I'K aToro
IMOYeMy-TO He yuuTheiBaeT. Ho oueBuaHbIi 151 3aKkoHonaTess ucnpasuia BC PO B pam-
KaxX KOMMEHTHPYEMOT'O ITYHKTA, YTO CJAEAYET TOJIBKO ITPUBETCTBOBATD.

Tossnenue B 1. 2 cT. 313 'K P® HOpMBI O OMYCTUMOCTA MHTEPBEHIIUM TPETHUX JIUIL
10 MPOCPOYECHHBIM JI€HEXKHBIM JOJITaM CIIPOBOLIMPOBAJIO MACCOBBIE 3710YNIOTPEOICHMS,
MPEUMYIIECTBEHHO B CUTyalluM OaHKPOTCTBA, KOIJa TPEThM JIMIA Hayajlau IoraiiaTh
JIOJITA TOJDKHUKA C 1EIbl0 OrPaHWYUTh MpaBa TEKYILEro Kpeauropa B paMKax jaeja o
0aHKpPOTCTBE.

YcraHoBeHNEe 3aKOHOM OOSI3aHHOCTHM KPEIMTOpa IPUHSTHh UCIIOJHEHUE OT TPEThETO
Jmia 6e3 HAIMIKSI MHTepeca B 3TOM Y JOJDKHUKA 1 0e3 BO3JI0XEHUSI, BUIMMO, UCXOIUT
M3 TOTO, YTO Y KPEOUTOPa OTCYTCTBYET 3aKOHHBIII MHTEPEC He MPUHUMATD HUCIIOJIHEHUE
10 JEHEXXHOMY 00513aTeJIbCTBY, KOTOPOE YXKe IIPOCPOYEHO, a MHTEPEC MOJLKHUKA K CO0-
CTBEHHOMY MCITOJTHEHHMIO HE 3aCIIy>KMBAaeT 3allIUTHI, IIOCKOJIbKY OH BIIAJ B IIPOCPOUKY.
WHTepec TpeThero Jmila Ha HECAHKIIMOHUPOBAHHOE BTOPXKECHME B OTHOIICHMS IIPO-
CPOYMBIIIETO JOJT TODKHUKA U KPEAUTOPa MOXET OBITh CBSI3aH C TEM, YTO B CHJIY II. 5
cT. 313 TK P® mociie UCITOJTHEHUSI UM J0JTa JOJDKHUKA K HEMY TepeieT B IOopsiaKe
cyoporauuu TpeboBaHue Kpeautopa. [1o cyTu, 3aKoH Jierajin3yeT B TaKMX ClIydasiX Ipu-
HYIUTEJIBHBII BHIKYIT IIPOCPOYCHHBIX TCHEXKHBIX TPeOOBaHUIA.

DTa unes B 1IEJOM BBITJISIIUT HECKOJBKO COMHUTETBHO. OOG0POT 0013aTeIbCTBEHHBIX
MpaB, paBHO KaK W WHBIX BUIOB MMYIIECTBA, JODKEH OCYIIECTBIATHCS Ha OCHOBE JIO-
OpPOBOJIBHBIX comTameHui. [IpuHyIUTeIbHBINM TIepexBaT TPeOOBaHWI MOXET IMTOPOXKAATh
MHOXECTBO 3J10ynoTpebaeHuid. JleJlo B TOM, UTO B HEKOTOPBIX CIIy4Yasix TPEThe JTUIIO 3a
CYeT MCIIOJIb30BaHUs TaHHON KOHCTPYKIIMU (POPMAIBHO TTOIydaeT I0PUINYECKYIO BO3-
MOXHOCTb IIPOM3BECTU MCIIOTHEHWE KPEMTUTOPY B yIlIepO MHTEpecaM mnocienHero. Tak,
HCTIOJNTHSIST 00513aTeJIbCTBO JOJDKHUKA 110 COOCTBEHHOI MHUITMATUBE, HETOOPOCOBECTHOE
TPEThe JINIIO MOXET MpecIeoBaTh MHTEPEC YBEIUIUTh YUCIO CBOMX TOJIOCOB B JIEJie O
0GaHKPOTCTBE JNOJDKHUKA B yIepd 3aKOHHBIM MHTEpecaM KpeauTopa WM OrpaHUYUTh
WHBIE €TO0 MpaBa B Jiejie 0 GaHKPOTCTBE.

HorycTuM, 94TO Y OMHOTO M3 KPEIUTOPOB MOXKET UMEThCS K JOJDKHUKY HECKOJIBKO Tpe-
GoBaHUIi HA OOIIYIO CyMMY, paBHYIO 51% OT 00l1eil 3a7105KEHHOCTU JOJKHUKA, TTOIIIaB-
IIIeTO IO, MPOoIeaypy OaHKPOTCTBA. JIpyroif KpemuTop MOXET ITOracuTh IEPBOMY Kpe-
JUTOPY OJHO M3 TaKKX TpeOoBaHUII 00beMOM B 3% OT 00l1leii CyMMBbI 3a10/2KEHHOCTH
Io/kHUKa. B Takoil cuTyauuu BMECTO TOTO, YTOObI YAOBJIETBOPUTLCS YMEHBIICHUEM
CBOMX MPUTI3aHUN K NOJDKHUKY, MEPBbIM KPEAUTOP MOXKET OKAa3aTbCsl YIIEMJIEHHBIM,
TaK KaK OH yTpauyMBaeT KpaliHe BaxKHOE BIMUSHHE Ha JIeJI0 O 0AHKPOTCTBE, YTO MOXKET
MPUINHUTE €My B UTOTe Kyaa OOJBINUI yiepo (HarpuMep, JUIIUTH BIUSHUS Ha BRIOOD
apOUTPaXKHOTO YIIPABJISIOIIETO).

Hpyroii mpuMep: y TOJDKHUKA €CTh 3HAYNTEJIBHBIN TOJIT TIepe KPeIUTOPOM, COCTOSIIIINI
W3 HEOOJBIIIONW CyMMbI OCHOBHOT'O J0JITa Y OOJIBIION CYyMMBI HEYCTOMKM WJIU TIPUCYK-
JIEHHOI CyIOM paHee YITyIIeHHO! BBITObI. B Takoil cuTyaluu moraiieHue TpEeTbUM JIv-
1IOM B ITpeIABEpMM OaHKPOTCTBA TOJDKHUKA WIIM TTOCIIe Havajla Ipolieypbl 0aHKPOTCTBa
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JIMILB TejJa OCHOBHOIO J0Jira 0e3 MoraleHusl IpUYUTAIOIINXCS KPEAUTOPY ITpadHbIX
CaHKILIMI He JaeT KPeIUTOPY MOJHOTO YIOBIETBOPEHUS U IIPY 3TOM (DaKTUYECKH JIUIIIA-
€T €ro mnpapa BO30YIMTh 10 O OAHKPOTCTBE TOJDKHMKA U IpaBa rojoca Ha coOpaHuu
KpenuTopa, Tak KakK 3TH IIpaBa KpeauTopa 3aKOHOIATEILCTBOM O OaHKPOTCTBE (11. 2 CT. 4
n 11. 3 c1. 12 @enepanbHoro 3akoHa ot 26.10.2002 Ne 127-®3 «O HecoCTOATETBHOCTU
(6aHKPOTCTBE)») CTPOTO YBSI3aHbI C HAJIMYMEM JIMIIIb OCHOBHOIO IOJITA.

[Mpuuem B pe3yibTaTe pean3alvii B 3aKOHE TAHHOUW KOHCTPYKIIVU MTPUHYAUTETHLHOTO
repexBaTa IpaB BOZHUKAET MapafoKcaibHasi MHBEPCUBHAS CUTYallvs: TIPU HEXeJIaHU!
KpeauTopa MUPUTHCSI C YMEHbBIIIEHUEM KOJTMYeCTBA CBOMX TOJIOCOB OH MOXET BEPHYTh
TTOJIyYEHHBIE JEHBIM BTOPOMY KPEAUTOPY — BEAb MOCIE YTPaThl TpeOOBAHUS MOCTE Cy-
Oporaiy U3HavYaIbHbIN KPEIUTOP CaM B OTHOIIEHWH 3TOTO MEpeNIeIIero TpeOoBaHMs
CTAaHOBUTCSI TPETHUM JIUIIOM W MOXET Peali30BaTh C HOBBIM KPEIUTOPOM 3ePKATBHYIO
ornepauuio ((pakTUYeCKu BBIKYNIUB Ha3aJ yTpaueHHoe TpeboBaHue). [1onoOHbIA «IuHT-
TTIOHT» MOXET MPOAO0IKATHCS CKOJIb YTOMHO JIOJITO, UTO BPSIIL JIU SIBJISIETCSI HOPMAJTbHBIM.

Crenyer cienaTh BaxxHoe 3amedaHue. YToObl He JOMYCKaTh TAKUX U MHOXECTBO APYTUX
elle He MPOSIBUBIIMXCS Ha MTPAKTUKE 3JI0YNOTPEeOJeHUIT, HET CMbIC/Ia OJIOKMPOBAaTh UIU
orpaHM4YuBaTh cepy mpuMeHeHus npasuia moar. 1 m. 2 cr. 313 TK P®. locratouyHo
JUTSL CITy4aeB, KOrJa BTOPXKEHWE TPETHETO JIMLAa UMEET MPU3HAKA HETOOPOCOBECTHOTO
MOBEICHNsI, OTPAaHUYMBATh JEWCTBUE MTPaBUIa O CyOpOTaluu.

Cyne6nas nmpaktuka BC PO yxxe Hayaia mpy MOJTOOHBIX 3710YTIOTPEOIEHUSIX TPUMEHSTh
ct. 10 TK P®D B kauecTBe OCHOBaHMS IJisi OrpaHUYEHUsT cyOporanuu (orpeaesieHust
Cyne6Hoit Koyiernu 1mo skoHommyeckuM criopam BC P® ot 16.06.2016 Ne 302-5C16-
2049 u ot 15.08.2016 Ne 308-DC16-4658).

B 3TOM 1171aHE JIOTMYHO MOsIBJIEHUE B 1. 21 TTOCTAaHOBIEHUST OOIIEro yKa3aHUsI Ha TO, YTO
IIPY MCTIOJIb30BAHUHU TPETHUM JIMIIOM CBOETO IpaBa Ha MHTEPBEHIINIO B HEA0OPOCOBECT-
HBIX LIEJISIX, B LIEJISIX TPUIMHUTD Bpel MHTEpecaM KPeIuTopa UiIn TOJKHUKA CYIl MOXKET
OTKa3aTh B 3aluTe MpaBa Ha cyoporaumio no mnpasuiaMm cT. 10 'K, CooTBeTcTBEHHO,
TIOJIT TOJDKHMKA HE OYIeT CUMTAThCS IOTAIlIEeHHBIM TaKUM IIJIaTEXXOM TPEThETO JIMIA U
KPEIUTOP COXPAHUT BCE CBSI3aHHBIC C STUM IIpaBa.

[Ipu aTOM TTOKa cama HOpMa, YCTaHABIMBAIOIIasI IIPaBO HAa MHTEPBEHIINIO, COXPAHSIET-
ca B 'K, nanHoe pasbscHenune BC He ciieayer MoHMMATh TAKUM 00pa3oM, YTO MPAKTH-
4YeCcKHM J1I000M Cllyyaii Mogo0HO MHTEPBEHLIMM MHPEACTABIISET COOO0M 310yIMOTPeOIeHIEe
rpaBoM. Eciu 1ienm HaBpemuTh MHTEpecaM TeKYIIeTo KpeauTopa He 00OHApYKeHBI, TaKast
MHTEPBEHLIMS TOJDKHA AoIycKaThes, Ha yto BC P® cnpaBeainBo o6paTui BHUMaHUE B
omnpeneiaecHnn CyneOHOI KOJUIETUH IT0 SKOHOMIWYECKUM crtopaM ot 25.01.2017 Ne 305-
DC16-15945. Hanpumep, eciiy JOJT JOJDKHUKA IIOralleH TPEThUM JIMLIOM ITOJIHOCThIO CO
BCEMMU MPOLIEHTAMHU 1 IITPadHBIMU CAHKLIUSAMU U Y KPEAUTOPA B IPUHIIMIIE HE OCTAETCS
HMKAaKUX TPeOOBAaHMIA K JOJDKHUKY, aDCOIIOTHO HEOYEBUIHO, YEM TAKOI IJIATEX TPEThE-
IO JINIIa BpeOUT MHTepecaM KpeaIuTopa 1 KaKue ero IpaBa, BOSHMKAIOIINE B CBSI3U ¢ OaH-
KPOTCTBOM JOJKHMKA, OH YIIeMJIsIeT. B maHHOM cuTyalinm yXXe caMm IIpOoTecT KpeauTopa
IIPOTUB CyOPOTaIINM CKOpee CBUIETEIBCTBYET O HEIOOPOCOBECTHOCTH CAMOTO KPeIUTOPA.

B 1iesioM 3akperieHHOe B KOMMEHTHPYEMOM ITyHKTE Pa3bsiCHEHUE B OTHOIIIEHWH OTpa-
HUYEeHUsT CyOporalvy Ha CJIydail 3JI0ymoTpeOjieHWs] TIPaBOM IIPENCTaBiIsieTCsl KpaifHe
TTOJIE3HBIM U TOJIKHO IPUBETCTBOBATHCSI.

121



BecTHUK akoHoMU4eckoro npaeocyamst Poccuiickon ®epepaummn Ne 3/2017

XVI. OTBeTCTBEHHOCTb TPETbEro fnua 3a Ka4ecTBo
npenocTaBfieHHOro UM HefleHeXXHOro UCNOJIHEHUA

N3Baeyenns u3 NOCTAHOBJIEHUS

«22. Ucxons M3 B3aMMOCBSI3aHHBIX TMOJIOXEHMH TTyHKTa 6 cratbu 313 u cratem 403
'K P® B ciyyae, Korga UCIIOJHEHUE ObUIO BO3JI0XEHO TOJLKHUKOM Ha TPEThe JIMIIO, 3a
HEMCIIOJHEHNE WM HeHamjlexXallee UCIOJIHEHe 00s3aTeJIbCTBA 3TUM TPETbUM JIULIOM
repen KpeAUTOPOM OTBEYaeT JO/DKHUK, €CJIM MHOE HE YCTAHOBJICHO 3aKOHOM».

KommeHnTapumii?!

B 1. 6 ct. 313 'K P®, BcrynuBiueii B cuity 01.06.2015, 3akoHoaTe b IPeAIPUHSIT M10O-
MBITKY YPETyJIMpOBaTh CUTYalIMIO, KOTIA TPEThe JIUIIO MCITONHSET HeleHeXHOoe 00sI13a-
TEJIBCTBO JOJKHMKA M OKa3bIBACTCS, YTO TAKOE UCITOTHEHUE COACPKUT T MU UHBIC He-
noctatku. CorjlacHO JaHHOW HOpMe OTBETCTBEHHOCTD IO 00sI13aTeIbCTBY 32 HEOCTATKK
HeceT BMeCTO NOJDKHUKA TPeThe JIUII0. Bo3marast oTBETCTBEHHOCTD 32 HEOCTATKH B MC-
MOJTHEHU U HEeJeHEXKHOTO 00s13aTe/IbCTBAa Ha TPEThEe JINIIO, 3aKOHOIATENIh C(HOPMYIMPO-
BaJl 3TO TPaBWJIO HETOYHO, MTOCKOJIBKY OHO CO3/IaeT BIedyaTieHue 00 OCBOOOXICHUN
JOJDKHUKA OT OTBETCTBEHHOCTH 3a HEJIOCTaTKM BO Bcex cliydasx. B To xxe BpeMst abGco-
JIIOTHO OYEBMIIHO, YTO TaKasl MHTEPITPETALIMS IIPOCTO IMPOTUBOPEUYUT 3APABOMY CMBICITY
Kak MMHUMYM TOT/Ia, KOTJa TPEeThe JIUIIO UCTIOMHSIET 00s13aTeJIbCTBO JODKHUKA B CUITY
Bo3j0oxxeHus. Benb cornmacHo ct1. 403 I'K 1oJKHUK OTBeyaeT repe KpeAuTOpOM 3a JIeli-
CTBUSI TE€X TPETHMX JIMII, Ha KOTO OH BO3JIOXWJI UCIIOJTHEHHE.

Tonkosanue HopMbl 11. 6 cT. 313 'K B cuctremHom ennnHctBe co cT. 403 Komekca no-
3BOJISIET 3aKJII0YMTh, YTO OCBOOOXICHUE TOJDKHUKA OT OTBETCTBEHHOCTH 33 HEIOCTATKU
HEJIEHEXKHOI'0 MCIIOJTHEHUS €CJIM M BOBMOXKHO, TO TOJIBKO B TeX CIIy4asix, KOrla BO3JIO-
JKEHME UCIIOJTHEHMS Ha TPEThe JIMLIO He MMEJIo MecTa. B IpoTUBHOM ciiy4ae rpy0o Hapy-
11aJ1cst Obl IPUHIIAI OTHOCUTEIBHOCTH 00513aTeILCTB, IPUUYEM BOIIPEKU BOJIE KpeauTopa
M B IPOTUBOPEYMH C YCIIOBUSIMU 00sI3aTE/IbCTBA.

MMeHHO Tako Moaxoa 1 OblI 3aKperyieH B KOMMEHTHPYEMOM MYHKTE TTOCTaHOBJICHUS.
Taxk 4ro JaHHOE pa3bsICHEHUE CIICAYeT IPU3HATD TAKXKEe a0COTIOTHO KOPPEKTHBIM M BOC-
TpeOOBaHHBIM.

Bompoc ke o ToM, B 4eM CMBICI 3aKpeTUIeHUsT B 3aKOHE TpaBWa Ha clydail He CaHK-
IIMOHWPOBAHHOTO TOJKHUKOM (T.€. 6€3 BO3JTOXKEHUST) UCTIOTHEHUS TPETHUM JIUIIOM He-
JIEHEXHOTO 00513aTeNIbCTBA TAHHOTO MOJKHUKA TepeNl KPeaUTOPOM, C YIETOM TOTO, UTO
Ha TIPaKTUKe TaKue Ka3yChl MPAKTUIECKU He CIyYaloTCsl, OCTAaBUM 3/Ie€Ch 32 CKOOKaMU.
DTO yXe BOIpoc K 3aKkoHoaaTe 0. OTMETUM JIMIIh, YTO JaXe B TAKOW Ka3yCHOM cuTya-
LIMY pellieHue, ycTaHOBJIeHHOe B 1. 6 cT. 313 T'K, siBisieTcst KpaiiHe TUCKYCCUOHHBIM 1
MPOTUBOPEUYMBHIM. Bojiee ToaAPOOHO 3TOT BOMPOC B CUITY €r0 HEAKTYaJIbHOCTU MBI KOM-
MEHTHUPOBATh He OymeM?2,
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Astopsl — C.B. Cap6ai u A.T'. Kapaneros.

OnHy 13 BO3MOXHBIX TOYEK 3PEHUSI Ha 3Ty TPo0JeMy cM.: JJoroBopHOe 1 00s13aTesIbCTBEHHOE MPaBo (0011ast
YaCTh): MOCTATEHBIA KOMMeHTapuil K crtathsiM 307—453 I'pakmanckoro komekca Poccuiickoit ®eneparym.
C. 113—115 (aBropsl KoMmMeHTapus K cT. 313 'K — C.B. Cap6am u A.T'. Kaparietos).
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XVII. Bo3MOXHble crnoco6bl yCTaHOBJIEHUSI CPOKa UCMNOJIHEHUS
obsi3aTenbcTBa

N3BaeyeHns U3 NOCTAHOBJIEHUS

«23. ITo cmbicity nyHkTa 1 ctatbu 314 T'K P®, cratbu 327.1 'K P® cpok mcnoaHeHus
00513aTeIbCTBA MOXKET UCUMUCIISITHCS B TOM YKCJIE C MOMEHTA UCTIOTHEHUST 00sI3aHHOCTE
JPYTOii CTOPOHOIA, COBEPILIEHUSI €10 ONPeaeIeHHBIX IeUCTBUM NI C MOMEHTA HaCTyTlIe-
HUSI UHBIX 00CTOSTENbCTB, MPEAYCMOTPEHHBIX 3aKOHOM WJIY 10roBopoM. Eciu neiicTBust
KpEIUTOpPa, COBEPLIEHUEM KOTOPBIX OOYCIOBJIEHO MCITOJIHEHUE 00513aTeabCTBa TOJIK-
HUKOM, He OyIyT BBITIOJIHEHBI B YCTAHOBJIEHHbI 3aKOHOM, MUHBIMU MPABOBbIMU aKTaMU
WJIM OTOBOPOM CPOK, a MPU OTCYTCTBUM TaKOTO CpOKa — B Pa3yMHbIN CPOK, KPEAUTOP
cuuTaercs rnpocpounBIuM (cratbu 328 wim 406 'K PD).

Hampumep, HadaIbHBIN M KOHEYHBIN CPOKM BEITIOTHEHUS PadOT 10 JOTOBOPY ITOApSIIa
(ctatest 708 'K P®) moryr omnpenensiThesa yKazaHHEM Ha yIIaTy 3aKa34MKOM aBaHCa,
HeBHeCEeHMe KOTOPOTo BJIEYET MOCIEACTBUS, TPeAyCMOTpeHHBIe cTaTheil 719 'K PD.

Ecam HacTymieHu1o o0CTOSITEIbCTBA, C KOTOPBIM CBSI3aHO HavyaJlo TEYSHUs CpOKa MC-
TOJIHEHUST 00513aTeNIbCTBA, HENOOPOCOBECTHO BOCIPENSITCTBOBAJIa WIM CONECTBOBaIA
CTOpOHA, KOTOPOI HACTYIUIEHWE WJIM HEHACTYIUIEHHE 3TOr0 00CTOSATEILCTBA HEBBITOM-
HO, TO IO TPeOOBaHUIO JOOPOCOBECTHON CTOPOHBI 3TO OOCTOSTENBCTBO MOXKET OBITh
MPU3HAHO COOTBETCTBEHHO HACTYIMBIIMM WJIM HEHACTYMUBIIMM (ITyHKT 1 cTratbu 6,
ctaths 157 'K PD)».

KommenTapuii®3

A)

Cratbst 314 TK P® B HOBO# pemakuuu, BerynuBmiein B cumy 01.06.2015, 3akpernvia
BaXXHYIO HOPMY O TOM, YTO CPOK MCIIOJHEHUST 00s13aTeJIbCTBA MOXET YCTaHABIMBAThHCS
MyTeM MPUBS3KUA BPEMEHU, OTBEICHHOTO Ha UCIIOJHEHUE, K MOMEHTY UCITOJHEHUS TeX
WJIY MHBIX 00SI3aHHOCTEM KOHTPAareHTOM WJIM HAaCTYIJIEHUEM MHOTO OOCTOSITENIbCTBA.

B ueM cMBbICI 1aHHOIT HOBEJLIBI?

CornacHo cT. 190 'K P® cpok MoxeT onpeneisiTbesl yKazaHueM JU00 Ha KOHKPETHYIO
JaTy, IM00 Ha HEKMI Mepuo, 1100 Ha HEKOe MHOE 00CTOSATENbCTBO, KOTOPOE HEN30eXK-
HO JIOJXKHO HACTYIIUTb.

Ho uTo ecinu cpok MCHoOJHEHUS 00s13aTEIbCTBA OMPENEIISIETCSl TIEPUOIOM, MOMEHT Ha-
yaJia TeYeHUsI KOTOPOTro MpUBSI3aH K HACTYIIJIEHNUIO 0OCTOSITENIbCTBA, KOTOPOE HE HACTY-
naeT Hem30exXHO? 31mech ClIeayeT OCTAaHOBUTHCS Ha BO3MOXHOM COOTHOIIIEHUM CPOKOB
W YCIOBUM.

OCHOBHO€ OTJIMYHME CPOKA OT OTJIAraTeJIbHOIO MM OTMEHMTEIBLHOIO YCIOBUS COCTOUT
B TOM, 4TO ycJioBueM B cuity 1. 1 m 2 cT. 157 'K P® siBiisteTcst HeKoe 00CTOSITeIbCTBO, Ha-
CTYILIEHHE KOTOPOTO He MpeaonpeneaeHo (HarmpuMep, Hauyajao peKOHCTPYKIIMU 3TaHMS,

23

Astop — A.T". Kaparieros.
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BBeZeHME SM0Oapro u T.11.). BO3MOXHOCTb YCTAHOBUTH YCIIOBHOE 00513aTEJILCTBO MPSIMO
caenyer U3 cogepxanus ct. 327.1 T'K P®.

DTO paznuuure MexXny CPOYHbIM U YCIOBHBIM 00513aTEIbCTBAMM HEPENKO UTHOPUPYETCS
Ha MpaKTUKe, HO OHO UMEET BaXKHOE MpaKThueckoe 3HaueHue. Ecau 3aKkoH npeaycma-
TPUBAET T€ WJIM WHBIC MOCJEICTBUSI OTCYTCTBUS B IOrOBOPE CPOKA €ro ACHCTBUS WIN
MpeceKkaTeIbHbIi CPOK CYIECTBOBAHMSI 00s13aTebCTBA, 3TH MOCIEACTBUS MoOIjiexaT
MPUMEHEHUIO, €CJIM CTOPOHBI BMECTO MTOJTHOLIEHHOT'O CPOKa coriacoBajiu ycioBue. Tak,
€CJIY IOTOBOP apeH bl 3aKJII0YeH He Ha KOHKPETHBIN CPOK, a COTPOBOXKIAETCS OTMEHU -
TeJIbHBIM YCJIOBHEM (HallpUMeED, 10 Hayaja peKOHCTPYKLIMU apeHIOBaHHOTO 3IaHUs» ),
cJIenyeT UCXOAUTh U3 TOro, YTO TOTOBOP 3aKJII0YEH Ha HEOMpeaeJeHHbI CPOK, U TIPU-
MeHaTh npasuia cr. 610 'K PO, naroiiue Kaxmoi U3 CTOPOH IIPaBO B OMHOCTOPOHHEM
MopsiIKe 0TKa3aTbes OT AoroBopa (. 4 uHdbopMaimoHHoro nucbMa Ipesunnyma BAC
P® ot 11.01.2002 Ne 66). Ecitm B 1oroBOpe MOPYYUTETHCTBA YKA3aHO, YTO 00sI3aTelh-
CTBO MOPYYMUTEJISI COXPAHSIETCS 1O MOMEHTA UCTIOJHEHUS TODKHUKOM 00eCTieYeHHOTO
00s13aTeNIbCTBA, CIICAYET PYKOBOJICTBOBAThCS MMpaBUjIaMHt, ycTaHOBIeHHBIMY B ' K PD Ha
cJly4yail OTCYTCTBHMS B IOTOBOPE MOPYYUTENbCTBA CpoKa (onpeneneHus CyneOHoi Kouie-
rum 1o rpaxaaHckum aenaMm BC P® ot 12.04.2016 Ne 5-KTI'16-25 n ot 10.11.2015 Ne 80-
KTI'15-18, 1. 34 nocranosienust [lienyma BAC P® ot 12.07.2012 Ne 42).

IIpu 3TOM HET MPEMSATCTBUI K TOMY, YTOOBI B COIEP>KaHUM TOTOBOpA MJIM MHOM CHEIKKA
ObL1a MpeaycMOTpeHa KoOMOMHAaLMs cpoka u ycioBusi. HampumMep, cTOpoHBI TO0roBopa
MOTYT COIVIACOBaTh, YTO 00SI3aTEIbCTBO ITOKHO MCIIOIHSITHCS IIPH HACTYIUICHUU TOTO
WJIM MHOTO OTJIAraTeJIbHOTO YCJIOBHUSI, HO B JJIOOOM ClIydyae He MO3THEE COOTBETCTBYIO-
1iero cpoka. Takke CTOPOHBI MOTYT YCTAaHOBUTh, YTO 00S13aTeILCTBO JOIXKHO OBITh MC-
TIOJIHEHO B TEYEHME OIPEIeICHHOTO BpeMEHH, HO TIpeKpaIllaeTcst JOCPOYHO IIPU HACTY-
TUICHUH TOTO WJIM MHOTO OTMEHUTEIFHOTO YCIIOBHS.

Kpowme Toro, B cuity mpsiIMOro 3akperieHrs B HoBoi pepakiyu 1. 1 c1. 314 T'K P® nomy-
ckaetcs pukcalus cpoka UCTIOJTHEHUS 00513aTeIbCTBA B BUE YKa3aHUSI HA HEKUIA TIEpu-
OJl, ICUUCIISIEMBIIA C MOMEHTA HACTYIIJIEHUSI TOTO WJIM MHOTO OTJIaraTeJlbHOIrO YCIOBUS.
Takum ycitoBueM corytacHo 1. 1 ¢T. 314 TK P®D MoxeT ObITh HCTIOJTHEHUE 00513aTeIbCTBA
Ipyroii cropoHoii. Hanmpumep, CTOpoHBI, KaK MpaBUJIo, MpeAyCMaTpUBaIOT, YTO UCIIOI-
HEHUE 00513aTeNIbCTBAa OTHOW U3 CTOPOH OOYCJIOBJIEHO OCYIIECTBICHUEM IPENIIECTBY-
IOIIET0 MCIOJHEHUS NPYroil CTOPOHON (CKaxeM, BHECEHUEM MpeaoraTel). Bompoc o
TOM, MOXHO JId CUMTaTh B OMUCAHHOM IIPUMEPE OCYIIECTBICHME MPEAIIECTBYIOIIETO
WICITOJTHEHUS TTOJTHOLIEHHBIM OTJIaraTeJIbHbIM YCJIOBUEM WJIU 3[ECh Peub UAET O KaKOM-
TO OOCTOSITEJILCTBE OCOOOIO poaa, SABISIETCS TUCKYCCUOHHBIM B Hayke. Kak Obl OH HU
ObLI penieH, HoBas penakiys 1. 1 cT. 314 'K P® nipsiMmo noryckaeT BO3MOXKXHOCTD MPH-
BSI3aTh Hayajo TEYEHUSI CPOKA UCIOJHEHUS 00513aTeIbCTBA OMHOM CTOPOHBI K MOMEHTY
WICITOJTHEHU S 00513aTeNIbCTBA IPYrOii CTOPOHOA.

Ho B cuty mipssMoro yka3zaHus B KOMMEHTHPYEMOI HOpME BO3MOXKHA ITPUBS3Ka Haya-
JIa pacyeTa BpeMEHH IJIs MCIIOJHEHUS M K HACTYIUICHUIO MHOTO OOCTOSTEIbCTBA, KO-
TOPBIM MOXET OBITh COBEPIICHUE KPEIUTOPOM TeX WUIM MHBIX NEHCTBUI, HE BXOISIIINX
B IIpEAMET HEKOEero o0s3aTeIbCTBa 3TOi CTOPOHBI (HaIIpuMep, ITOIydeHUEe JIMIEH3UN
WJIM pa3pelleHns Ha CTPOUTEIbCTBO, BBEACHNE 3MaHUS B AKCIUIyaTalldIO, PETUCTPAIIUS
SMUCCHU aKIIMU U T.I1.), UCIIOJTHEHHUE MHBIX 003aTEIbCTB JOJLKHUKOM WIIM COBEPIIICHIE
JIOJDKHAKOM MHBIX IEMCTBUIA, HE COCTABIISIOIINX IIPEAMET ero 00s3aTeIbCTBa, a TAKKe
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HACTYILJICHUE IPYTUX OOCTOSITENICTB, BOBCE OT CTOPOH HE 3aBUCAILMX (HAIPUMED, U3-
MeHEeHUe 3aKOHOAaTeabCTBa). Tak, CpOK UCIIONHEHUS 00s13aTeIbCTBa IMepelaTh Belllb
MOXET ObIThb YCTAHOBJICH KaK IEPUO/, UCUMCISIEMbIA ¢ MOMEHTA, KOrIa JOJDKHUMK 3TY
Belllb CO31ACT WM 0O(DOPMUT Ha Hee IPaBO COOCTBEHHOCTU B COOTBETCTBYIOLLEM PEECTpe
(onpenenenne CyneGHOM KOJLIETHM 110 9KoHOMUYecKuM criopam BC P® ot 03.10.2016
Ne 305-8C16-6006 (4)). Bo Bcex mepeynciaeHHbIX CUTYaLUsIX 100aBIeHUsI CPOKa B BUIE
Mepuoaa K HACTYIUIEHUIO YCIOBUS 3TOT CPOK CJIEAYeT CYMTATh COIJIaCOBaHHBIM, HO Ha-
4aJIo ero UCYMCIICHUS ITOCTABIEHO I10/1 OT/IaraTeJibHOE YCJIOBUE.

Panee B cyneOGHOI ITpakTUKE BCTPEUascs MOIXOI, COIJIaCHO KOTOpoMy (puKcaius B 10-
TOBOpE CPOKa MCITOTHEHMST 00s13aTeTbCTBA B BUIE TIEPUOa C MOMEHTA MCIIOTHEHMST 005 -
3aTeIbCTBA JAPYTrOii CTOPOHOM cuMTajach He3aKOHHOM. 1 JoroBOpoB, B OTHOILIEHUM
KOTOPBIX CPOK MCIIOJHEHUS SBJISIETCSI CYIIECTBEHHBIM YCJIOBMEM (HAIIpuUMep, CTPOM-
TEJIBHBIN TONPSIA), 3TO MPUBOIWIIO CYIbl K aOCYpIHOMY BBIBOAY O HE3aKJIIOUEHHOCTH
nmoropopa. Ho mpaktnka BAC P® mociaenHUX JIeT CHsUIa 3Ty IpobjieMy, TIpU3HAaB 3a-
KOHHOCTB MOA0OHOrO crocoba yKazaHUs CpoKa UCIOJHEHHUs 00si3aTeIbcTBa (M. 6 MH-
dopmarnmonnoro nucbMa Ipesuanyma BAC P® or 25.02.2014 Ne 165, mocraHoBjIeHUE
Ipesuauyma BAC P® ot 10.05.2011 Ne 16904/10). ITpsimast hukcamust Takoil BO3MOX-
Hoctu B1I. 1 ¢T. 314 TK P®D ¢ 01.06.2015 oKOHYATEIHHO pa3peliaeT 3Ty MpodeMy.

B aTOM KOHTEKCTE HEITOCPEACTBEHHOE YKa3aHNe Ha TaKylO BO3MOXHOCTb B II. 23 TTocTa-
HOBJICHUSI BITOJTHE KOPPEKTHO. B yacTHOCTH, 3MeCh TOBOPUTCS, YTO CTOPOHBI JOTOBOpa
TOAPSIIAa MOTYT COTJIaCOBaTh CPOK BEHITIOJTHEHUS pabOT B BUIE HEKOETro Ieproaa, Haun-
HAIOLIETO UCYMCIISTHCS C MOMEHTA BHECEHUSI 3aKa3UMKOM aBaHca’,

Ho oxoHuaTenbHas geraausauusi mogooHoOro BapuaHTa KOMOMHaUUU CpoOKa " yCJIOBUA
JIJISI UCTIOTHEHUST 00sI3aTeIbCTBA CTAaBUT Ha ITOBECTKY OHA z[pyroﬁ BOITIPOC. B nonoOHbIX
CUTyalluAaX BOSHUKACT l'lp06I[CMa 3allUTbl UHTEPECOB CTOPOHLI, YbE 00513aTeILCTBO MO-
CTaBJICHO 110 YCJIOBUE ITOJYUYCHUA NPEALICCTBYIOIICTIO UCITOJHEHUA UJIN HACTYILJICHUA
HNHOTO O6CTO$[T€JTBCTB21, a TaKXK€ MHTCPECOB Kp€aAUTOpa 110 TaKOMy O69[3aTeJTBCTBy. Benp
YCJIOBUE MOXKET HE HACTYIIATh CKOJIb YTOOHO JOJITO, a IMpaBoO ITPOTUBUTCA CUTyalIUN Oec-
KOHEYHOM HCOIIPEACICHHOCTU U MOABCIICHHOCTU OTHOILIEHU} CTOPOH.

IIpuMeHUTEIHHO K CIyYalo, KOrIa OTJIaraTeJbHbIM YCJIOBMEM, 3allyCKaloIUM Hayajio
TEUYEeHUsI CPOKA MCIIOJHEHUS YCIOBHOIO 00s13aTe/IbCTBA JOJDKHUKA, SIBIISIETCS OCYILIECT-
BJIEHHE KPEAUTOPOM IPEAIIECTBYIOIIEr0 BCTPEYHOIO UCIIOIHEHUS (HAaIIpuMep, BHECE-
HUE IIPeIoIIaThl), IpodjieMa CHUMAETCS 3a CIET TOTO, UTO TP JUIMTEIBHOM HEOCYIIIEeCT-
BJIEHUU TIPENIIECTBYIONIETO UCTIOTHEHUS KPEAUTOP (OH Xe — MOKHUK TI0 YCIIOBHOMY
00513aTeJIbCTBY) MOXKET KOHCTATUPOBATh HAJTMUKME OCHOBAHU TSI MpUMEHEHUs CT. 328
I'K. CooTBeTCTBEHHO, JOIKHHK IT0 TAKOMY YCIIOBHOMY O0SI3aTEILCTBY, HE MOJTYIUBIITUIA
MPEIIIeCTBYIOIIee BCTPEUHOE UCIIOJIHEHNE, BIIPaBe OTKA3aThCs OT JOTOBOpA WUIM pac-
TOPTHYTH €70 B cyneoHoM mopsinke (1. 2 cT. 405, m. 2 cT1. 328, cT. 450 'K P®). UHTepe-
ChI XX€ KpeIuTOopa IO YCIIOBHOMY 00s13aTe/IbCTBY (T.€. JOJKHUKA, HE OCYILIECTBUBILIErO
MpeAIIeCTBYIOIee UCIIOJHEHUE) He 3aCYKUBAIOT 3aIUThI, ITIOCKOJIbKY UCIIOIHEHHE UM

24

BC PO ykazan 3mech, YTO MOAPSITYMK, HE MOMYYMB MPENOILIATY, BIpaBe BOCIMOIb30BAThCSI CPEACTBAMU 3a-
LIMThI, yKa3aHHbIMU B cT. 719 T'K, KoTOopasi, B CBOIO ouepellb, TOBOPUT O MpaBe MPUOCTAHOBUThH UCTIOJIHEHUE
o nipaBuiiaM cT. 328 I'K. TouHee GbL10 ObI cOcaThesl HanpsiMyto Ha cT. 328 'K, Tak Kak HeyriaTta aBaHca He
JieJlaeT UCTIOTHEeHUe AJIsl TOAPSIIYMKA HEBO3MOXHBIM (MOAPOOHEe CM. KOMMEHTApuii K M. 59 moCTaHOBIEHUS
HUXeE).
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COOCTBEHHOT0 00s13aTe/IbCTBA, O0YCIOBIMBAIOILETO 00513aTeJIbCTBO KOHTpareHTa, Haxo-
IUATCS B chepe ero COOCTBEHHOTO KOHTPOJIS.

Ecnu e HacTyIIeHNEe COOTBETCTBYIOIIETO YCIOBHUS, BIEKYIIIETO CO3pEeBaHNe 00sI3aTelTh-
CTBa JOJDKHHKA 10 YCJIOBHOMY 00S3aTeIbCTBY, BXOIUT B IIPEAMET APYTOro 0o0sI3aTeib-
CTBa TOTO XK€ JOJDKHWKA, CUTYallMsI TaKKe pa3peliacTcs JOCTaTOYHO MpocTto. Hampu-
Mep, eClTi MpoAaBel] OyAayIeid HeIBUKMMOCTH OOSI3yeTCsl OCYIIECTBUTH OTUYKICHME
ellle He MOCTPOSHHOTO UM 3IaHMs, eIle He C(DOPMUPOBAHHOTO 3¢MEJTEHOTO YYACTKa VTN
elle He MPUoOpEeTeHHOM MM MHINBUIYAJTLHO-OIpeIeSICHHOM BEIIX ITOKYIIATEITIO B TeUe-
HHE OINpeNeIeHHOTO CpOoKa IOCIe PETHCTPAIliK MPaB COOCTBEHHOCTH Ha 3TOT OOBEKT,
(dopMUpoBaHMS yJacTKa WM IPUOOPETEHMS BEIN Y TPETHUX JIMII, TO MBI UIMEEM CUTYa-
LIMIO, KOTJA YCIIOBUEM, C KOTOPBIM CBSI3aHO HAYallo MCYMCIICHUSI CpOKa Ha MCIIOJIHEHHE
00s13aTeNIbCTBA 10 TIepeaade COOTBETCTBYIONIETO 00BEKTa B COOCTBEHHOCTD ITOKYIIaTe-
JIsI, IBIISIETCST MCTIOJTHEHUE TIPOIaBIIOM HEKHMX CBOMX MPSIMO IPOIMCAHHBIX B TOTOBOpE
WA TOoIpa3yMeBaeMbIX 00sI3aHHOCTEH (ITOCTPOUTH 30aHue, ChOPMUPOBATh 3eMETBEHBIN
Y4acTOK, IPUOOPECTH BEIllb Y TpeThero juiia). Eciu B moroBope cpok nepenayi MyIie-
CTBa YCTAaHOBJIEH B BHJE KaJIeHIApPHON IaThl WM TTepuoaa, UCUYUCIISIEMOTro ¢ MOMEHTa
3aKJIFOYECHUS JOTOBOpPa, ITPOOJIeMbI HE BO3HUKAET: €CJIU IO HCTEUCHUH YKAa3aHHOTO CPO-
Ka MMYIIECTBO He MepeaaHo, MMeeT MeCTO IIPOCpPOUYKa ITPOIaBIla B HCITOJTHEHUH CBOETO
00s13aTeNIbCTBA, U MOKYIaTe/Ib BIIpaBe 0TKA3aThCsl OT AOTOBOpA IO MpaBuiaMm 1. 2 cT. 328
wm 11. 2 cT. 405 TK PO.

Eciu B gorosope cpok Ha Iepeaady MMYIIECTBA YCTAHOBJIEH B BUJIE IIEPUOIA, UCUMUCIIsIE-
MOIO C MOMEHTA HACTYIUIEHUSI yCI0BUs (perucTpaly Ha HEero Ipasa, (pOpMHpPOBaHUS
y4acTKa WIKM IIPUOOPETeHUs BELU Y TPEThUX JIMIIL), TO BCTAET BOIIPOC: CKOJIbKO XK€ ITOKY-
nareJjib JOJKEH XIaTh HACTYIUIEHUsI 3TOro ycioBus? B Takoro poaa cuTyauusix JOTM4HO
HMCXOIUTh U3 TOTO, YTO, €CJIM TAKOE YCIOBUE HE HACTYIIWIO B Te4eHHe 0003HAYEHHOTO B
JIOTOBOPE CPOKAa OXMAAHWS HACTYIUICHUS YCIOBUS (a €C/IM OH HE yKa3aH, TO Pa3yMHO-
ro CpoKa), UMeeT MECTO HapylleHMe MPOJABLIOM CBOEro IpsIMO 3a(UKCUPOBAHHOTO
WIH IIOIpa3yMeBaeMOro 00si3aTe/IbCTBa 00eCIIeYUTh HACTYIUIEHUE YCIOBUSI B COIIACO-
BaHHBIM WJIM pa3yMHBIA CPOK, U IOKYIIATeJb IIOJIy4aeT IPaBO IPEKPATUTh COCTOSIHKE
MOABEIIEHHOCTH, KOHCTATUPOBAB CYIIECTBEHHOE HapyLIeHKe JOrOBOpa ¥ OTKA3aBIIUCh
OT J0roBopa (WIM PacTOPTHYB €ro B CyaeOHOM Imopsiake). biau3kuii moaxoa orpaxeH B
omnpeneneHnn CyneOHOM Koyuteruu mo skoHomumyeckuM criopam BC P® or 03.10.2016
Ne 305-9C16-6006 (4). DTOT XKe MOIX0H, CyIs IO BCEMY, MOAPA3yMeBAETCS U B KOMMEH-
TUPYEMOM IIYHKTE ITOCTAHOBJICHUSI.

B Tex xe ciyyasix, Korga ycJIOBHEM CO3PEBaHUS 00s13aTeIbCTBA TOJDKHUKA SIBISIETCST HE
WCTIOJTHEHUE TOTO WY WHOTO BCTPEYHOTO O0S13aTENbCTBA KPEAUTOPA WU O0SI3aHHOCTH
JOJDKHUAKA 00€CTIEYNTh HACTYTIEHWE YCIOBUS ST UCTIOJTHEHUS YCJIOBHOTO 00sI3aTeNb-
CTBa, HO (a) COBEpILIEHUE KPEIUTOPOM MHBIX NCUCTBUI, HE BXOASIIUX B MPEAMET €ro
00s13aTeNbCTB (HanpuMep, TpUoOpeTEeHNE TOKyTaTeIeEM BEIU, 00SI3aHHOCTb O0CTYXH-
BaHMSI KOTOPOM JIEXXUT Ha NOJDKHUKE-TOApsmuuke), (0) coBepllieHUe NOKHUKOM IO
JNAaHHOMY YCJIOBHOMY 00$13aTeJIbCTBY T€X WJIM UHBIX AEHCTBUI, K COBEPIIEHUIO KOTOPHIX
OH He 00s13bIBaJICS (HampuMep, nepernpoaaxka oobekTa, K KOTOPOil puBsi3aHa 00si3aH-
HOCTb MOKYITaTe sl JOTIaTUTh MTPOAABILy YACTh BHITObI, U3BJACYEHHOU MOKYIIaTeeM OT
nepenpojaxu), 1Moo (B) coBeplIeHUe AeHCTBUI TPETbUMU JIWIAMU WJIM HACTYILJIEHUE
WHBIX, BHEITHUX 110 OTHOLIEHMIO K TTIOBEACHUIO CTOPOH OOCTOSITEILCTB (HampuMep, Mo-
JIOMKa 000pyI0BaHUsI, PEMOHT KOTOPOTO BXOIUT B 00s13aTEJIbCTBO MOAPSIAYMKA), CHATh
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PUCK BEYHOU MOIBEINEHHOCTH U HEOIIPEACICHHOCTH MOXKHO 3a CYET BKIIIOUCHMS B 1O~
TOBOD Te€X WJIM MUHBIX MOJIOKEeHUH. TaK, CTOPOHBI MOTYT JOTOBOPUTHCS O TOM, UTO, €CIIN
YCIIOBHE, C KOTOPBIM CBSI3BIBACTCSI HAYaJI0 TCUCHMS CPOKA UCTIOIHEHUSI, He HACTYITUT B
TEYCHHE OIPEACIICHHOTO TIepHUOa, TO JIMO0 00513aTeIbCTBO IIPEKPaIaeTCs aBTOMATHIE-
CKHU, TUOO CTOPOHBI TTOJTYJAIOT IIPaBO HAa OTKA3 OT JOTOBOpPA B IIEJIOM VUIM B OTHOIIIEHUM
MAHHOTO 00s13aTeJIbCTBA, JIMOO CPOK Ha MCIIOTHEHNE HAYMHAET NCYUCIISTHCS, HECMOTPS
Ha HEHACTYIUICHUE YCIOBUSI.

[IpobiemMa BO3HUKAET TOJBKO TOLJA, KOLAa A0roBop (WM MHAs CHOEJIKA) He IpeaycMa-
TPUBAET MOAOOHBIX ITPaBUJI, UCKIIOUAIOLIUX BEYHYIO HEOIpPEAEIeHHOCTh. B aTHX ciy-
4asix CyJaM CJIeAyeT MO0 BBIBOAUTDL OMHO U3 YKA3aHHBIX IPABUII IIPECEYEHUS] BEUHOM
HEOIpeIeJeHHOCT! U3 TOJIKOBaHUS JOrOBOpPA, IBITAsICh PEKOHCTPYUPOBATh, YTO MOT-
JI1 UMETh B BUAY CTOpoHHI (cT. 431 'K P®), mmubo dpuKcupoBaTh Mpobdesl B JOrOBOpe
1 BBIBOIUTH COOTBETCTBYIOIEE XapaKTepy OTHOILLIEHUI MPaBUJIO MCKJIIOUYEHUS BEYHOM
HeompeaeIeHHOCTH U3 IIPUHIMIIA To0pocoBecTHOCTH (11. 3 ¢T. 1, 1. 3 c1. 307 T'K PD).

HaHpI/IMCp, €CJIM B JOTroBOpPE€ NMpeaAyCMOTPEHO, UTO NMOAPAITUYNK 00s13aH OCyHI€CTBUTDL TC
WJIN UHBIC JOMOJHUTCJIbHBIC pa6OTBI B CJIydya€ IMOABJICHHA HOBBIX 00s13aTeJIbHbIX Tpe6o-
BaHUU K XapaKTCpUCTUKaM CTPOAIIECTOCA 06'beKTa, 1 1IprU 3TOM CTOPOHLI HE OTOBOPUJIN
HpeHCHBHBIﬁ CPOK, B paMKaX KOTOPOIoO TakKo€ 00513aTeJIbCTBO MOXET BO3HUKHYTb, Cyd
BIipaB€, MPpMMECHUB IMpaBUJia TOJKOBaHUA JOTOBOPA WJIN IPUHILIUNIT I[O6pOCOBCCTHOCTI/I,
OIIPE€ACINTD, YTO 3TO YCJIOBUEC NJOJIXKHO HACTYIUTDL B MPEaAcjaX CpoKa BbIIIOJHECHUA pa-
6OT, n, COOTBETCTBCHHO, 00513aTeIbCTBO MO OCYHICCTBJICHUIO JOITOJHUTEIbHbBIX pa60T
HC€ BO3HUKHET, €CJIM YCJIOBUEC HACTYIIUT ITOCJIE C1a4H OCHOBHLIX pa60T.

B psine ciyyaeB MexaHU3M MCKJIIOYEHUs BEYHOM HEONPEIeJIEHHOCTH MOXET BBITEKATh
13 MOJIOXEHUH 3aKkoHa. Tak, eciu 1o JOroBOpy CPOK OILIAThI MTPUBSI3aH K MOMEHTY T10-
JIyYeHUs cueTa OT KpenuTopa (T.e. 00s13aTeIbCTBO IMTOCTABICHO MO OTJIaraTeJIbHOe YUCTO
MOTECTaTUBHOE YCJIOBYE Ha CTOPOHE KPEIUTOPa), TO JODKHUK IPU He3HAHMU OaHKOB-
CKHX PEKBU3UTOB KPEAUTOPA MOXET JUOO OCBOOOAUTHLCS OT J0Jra BHECEHUEM JIEHET B
nerno3ut Hotapuyca (ct. 327 'K P®), nockoibKy nogobHoe Ge3neiicTBue KpeauTopa
MOKET OBITh paclieHeHO Kak ero rpocpouka (cr. 406 'K P®), nubo morpeboBaTh OT
KpeIUTOpa MPUHSATUST UCTTOTHEHUS 10 npaBuiiaM 1. 2 cT. 314 TK PD 06 ob6s13aTenbeTBE
C MCIIOJIHEHUEM 0 BOCTPEOOBaHMS U axe BOBCE MEPEYMCIUTh IEHbIM HA U3BECTHBIM
eMy cueT Kpeautopa. Eciiu e moKymnaTeb He BBICTABJISIET IIOCTABILIMKY OTTPY30YHbIC
pasHapsiIKW, 10 MOCTYIUIEHUSI KOTOPBIX 00s3aTeJIbCTBO MOCTABIIMKA HE CO3PEBaeT, TO
ITOCTAaBIIMK MOXET OTKA3aThCsl OT IOrOBOPA MJIM MOTPeOOBaTh OILIAThl HEOTIPYKEHHOIO
toBapa (11. 3 ct. 509 'K P®).

CnenyeT TakKe oOpaTUTh BHUMaHME Ha pa3bsICHEHME, conepkaleecs: B a03. 3 KOMMeH-
TUPYEMOTO ITyHKTa ITOCTAaHOBJIEHHs. 3eCh YKa3bIBa€TCS HA TO, YTO €CJIM HACTYTUICHUIO
00CTOSITENIBCTBA, C KOTOPBIM CBSI3aHO HAyajo TEYCHUS] CPOKA MCIIOJHEHUS 00sI3aTeIb-
CTBa, HEMOOPOCOBECTHO BOCTIPETIATCTBOBAIA MM CONEMCTBOBAJIA CTOPOHA, KOTOPOI Ha-
CTYIUICHUE WJIX HEHACTYIJICHHE 3TOTO OOCTOSITEIHCTBA HEBBITOIHO, TO 110 TPEOOBAHUIO
JI00POCOBECTHOM CTOPOHBI 3TO OOCTOSITEILCTBO MOXKET OBITh IPU3HAHO COOTBETCTBEHHO
HACTYIUBIIVMM WM HeHACTYnMUBIIMM. Kakoe IpakTuyeckoe 3HaueHHE MMeEeT TaHHOE
pasbsicHeHHne?

Kaxk NpeacTaBIACTCA, p€Yb 34C€Ch MOXET UATHU B TOM YMCJIE O TAKMX CUTyallUsAX, KOI'-
Ja CpOK HMCIIOJHCHUA BCTPEYHOIO 00s13aTeNIbCTBA 10 JOroBOpY IIpUBsA3aH K MOMCHTY
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HCIIOJIHEHMS IOrOBOpa KOHTPAareHTOM (HampuMep, OIllaTa ToBapa B TeYeHUE OMpeie-
JICHHOTO CpOKa TIOCJIe MOCTaBKM). B Takoit cuTyalimy IMOCTaBIIMK, ITOMIBITABIINCH T10-
CTaBUTb TOBAp, MOXET CTOJKHYTBCS C YKJIOHEHMEM MOKYIAaTesl OT IPUEMKH Ipy3a, T.€.
¢ mpocpoukoil kpeautopa. Eciam moBemeHue MOKymareass MOXHO KBalIMGULMPOBATh
KaK HeITOOPOCOBECTHOE MPETSITCTBOBAHME HACTYIJICHUIO YCJIIOBUS IIJISI CO3PEBAHUS €TO
BCTPEYHOTO 00SI3aTENILCTB 10 OIuIaTe, TO B cruty noyioxeHuit 1. 3 ct. 157 'K u obmmx
MIPUHIIUIIOB IpaBa (B ToM uuciie 1. 4 ¢T. 1 'K 0 HegomycTMMOCTH U3BJIeUYEeHUST BHITOIbI
13 CBOETO HEITPAaBOMEPHOTO WJIM HETOOPOCOBECTHOIO MOBEASHUS ) MOXHO MCII0JIb30BaTh
(bUKIIMIO HACTYIUIEHUS YCJIOBUS I OIIAThI U TaBaTh MPOMABILY IIPaBO Ha B3bICKAHME
JI0JITa, HECMOTPSI Ha TO YTO (DOPMaIbHO TOBAp TakK U He ObLI ocTapiieH. [IpuMeHuTEb-
HO K KYITJIe-TIpOJaxKe M IOCTaBKe 3TO IMPSIMO MPELYCMOTPEHO B Mpasuiax 1. 4 cT. 486,
m. 4 c1. 514 m . 2 ct. 515 I'K. Ho ¢pukcamusa takoit o01ieii naeu B KOMMEHTAPYEMOM
pa3bsICHEHUU MOXKET ObITh IOJIE€3HOM AJIs MUHBIX TOTOBOPOB (HApUMED, IPUMEHUTE b~
HO K CJTyJasiM, KOTIa TOAPSIMYMK CO3IaeT IO 3aKa3y 3aKa3urKa YHUKAJIbHYIO Belllb, a 3a-
Ka34MK HEIIPaBOMEPHO YKJIOHSIETCSI OT IPUEMKHU CO3IaHHOM BEIln).

B 1ies10M 3T0 pasbsicHeHMe ciieayeT noaaepkarb. OcTaeTcst HaaesIThCs, YTO CYIbl BEPHO
MHTEPIIPETUPYIOT 3TY JAKOHUYHO OTPAXKEHHYIO B IOCTAHOBJIEHUH HIEIO.

Ocob6eHHO ocTpast TIpobjieMa BO3HUKAET, KOIa CTOPOHBI CTaBAT I10J YCJIOBHE BCTPEU-
HOe 00513aTeIbCTBO OMHOM M3 CTOPOH, YK€ IMOJYYMBIIICH MPEIIIeCTBYIOIISEe NCTIOJTHEHNE
MO CHUHAUIATMAaTUYECKOMY JOTOBOPY OT IPYroil cTopoHbl. HampumMep, CTOPOHBI MOTYT
JIOTOBOPUTHCSL O TOM, YTO OILIATa BBIMOJHEHHBIX paOOT MODKHA OBITh IPOM3BEICHA B
TE€YCHHE OIIPEASIICHHOTO BPEeMEHH MOCIIC TTOIYICHUS 3aKa39YMKOM (DMHAHCHPOBAHUS U3
OI0MKeTa WIM OTUYKICHMSI TPEThUM JIMIIAM Pe3yJbTaTa BBIINOJHEHHBIX ITOAPSITYUKOM
pa6ort. JIpyroii mpuMep: JOTOBOP YJaCTHSI B TOJICBOM CTPOUTEILCTBE MOXKET IIpeaycMa-
TPUBATh, 4TO Tepeadya KBapTUP MHBECTOPY NOJIKHA OBITH TPOU3BEAECHA NTOCIIE OKOHYA-
HUSI CTPOUTEILCTBA 1 BBEIICHNUS JOMa B 9KCILTyaTallnio. B MomoOHBIX CiIyJasix BO3HUKA-
€T OIpeaeIcHHOE HAaIPSDKEHUE MEXIy BOJIel CTOPOH M IPUHIIAIIOM HEIOITYCTUMOCTH
BO3HMKHOBEHMUSI BEYHOM HEONPEIeICHHOCTH B OTHOIIICHUSIX CTOPOH, a TAaKXKe 3aIllpeTOM
Ha IapeHue MexXmy KommepuyeckumMu opranusanusymu (ct. 575 'K PD). K coxanenuro,
BC P®, paznsicHssg HopMbI I1. 1 ¢T. 314 u cT. 327.1 T'K 006 00yclIOBIEHHOM UCITOJTHEHUN
00513aTeNILCTBA, BO3AEPXKAIICS OT pa3pelleHUsT 3TOro KpaitHe aKTyaJIbHOIO BOIIPOCA.

Ecnu ycinoBue mjist ICTIOTHEHUSI BCTPEYHOTO 00513aTENbCTBA IO CUHAJUIATMAaTUIECKOMY
JIOTOBOPY, B paMKax KOTOPOTO TOJDKHUK YK€ TIOJYyYW UCITOJIHEHNE OT KpeauTopa, 3a-
BUCHUT OT MOCJEAHEro (HampuMmep, OT UCIOJHEHMST KPEAUTOPOM IO TAKOMY 00s13aTeb-
CTBY HEKMX WHBIX 00513aTEJIbCTB WIU COBEPIICHUS] MHBIX AEHCTBUIT), OCOOBIX MPOOIEM
He HaOmonaetcst. HactymieHne yciaoBust IJ1s1 OCYIIECTBIEHUST BCTPEYHOTO UCTIOTHEHUS
HaXOIMTCS B pyKax y KpeauTopa, U eClIu OH He oOecrieuyrMBaeT HaCTYIJIEHUE YCIOBUS,
€My B 9TOM CJIeyeT BUHUTD TOJIbKO ce0s1. Tak, B onpeneneHuun CyneOHOM KOUIeTuu mo
akoHoMu4eckuM criopam BC P® ot 25.08.2016 Ne 301-DC16-4469 GbL10 MpU3HAHO 3a-
KOHHBIM ITOJIOXXEHHWE TOTOBOpa O TOM, YTO OILUIAaTa BBIMOJHEHHBIX PadOT OCYILIECTBIS-
€TCsl MPU YCJIOBUU, YTO MOAPSIYMK MPEIOCTABUT 3aKa3UMKYy OAHKOBCKYIO FapaHTUIO B
obecrieyeHue rapaHTHii KayecTBa BBITTOJTHEHHBIX PaboT.

Ho ecnu Takoe yciaoBre 3aBUCHUT MCKIIIOUUTEIBHO OT MODKHUKA (HampuMmep, IIpoBe-
IIeHNEe peopraHU3allii), OT B3aMMOACHCTBUS JOKHMKA C TPEThUMM JTUIIAaMK (HAIIPH-
Mep, ITOJYyYEHHE TCHITOAPSIIINKOM (MHAHCUPOBAHMS OT 3aKa3YMKa B KAUECTBE YCIOBUS
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OIIaThI pabOT CYOIOAPSIMYMKA, TTepelpoaaka KyIUIEHHOTO ToBapa M T.I1.) WJIM HEKUX
BHEIITHUX OOCTOSTENIBCTB (HAIIpUMEp, COXpaHeHUEe (pMHAHCUPOBAHMS IIPOEKTA U3 TOCY-
JIApCTBEHHOTO OI0IKETa, CHATHE CAHKIIMIA IIPOTUB CTPaHBI, B KOTOPOI 3apeTUCTPUPOBAH
IOJDKHUK, Y T.I1.), CUTYyaIusl OKa3bIBaeTCs Oojiee cIoxkHoM. Korma Takoe yciaoBue He 3a-
BHUCHUT OT KPEIUTOPpa, BO3HUKAET BO3MOXHOCTh, YTO YCIOBME HUKOIA HE HACTYIIUT IO
HE3aBUCSIIIMM OT KpeauTopa IMpUIMHAM WA BOBCE IO TIPpUUYMHE 0e30eHCTBUSI CaMOTO
IOJDKHUKA, Y B Pe3yJIbTaTe BCTPEYHOE MCIIOJHEHNE B OOMEH Ha yXe IPEIOCTaBICHHOE
KPEeIUTOp HUKOTIIA He CMOXKET UCTPEeOOBATh.

Eciu CTOPOHLI JOroBOopa corjiacoBajiv CpokK, B TCHCHHUEC KOTOPOIO HACTYIIVICHUE TaKOI'o
YCJI0BUA MOXKET 0KNAATbCA, 1 1OTOBOPUIINCH, YTO BCTPECYHOC MCIIOJJHCHUE B OOMeH Ha
YK€ TOJTYYEHHOC UCITOJTHCHUE JOJIKHO OBITh IIPpONU3BCACHO B J11060M cJydae 110 1mpouie-
CTBMM 3TOTI'O CpoOKa, HET OCHOBaHMI IS OIrpaHNYCHUA CBOOObI J0oroBopa. B paBHOI7I
CTCIICHM IIpaBO HE JOJKHO BMCIIMBATLCA U TOraa, Korga CTOpOHbI B KA4€CTBE ITOCJICI -
CTBUA HCHACTYIIJICHUA TaKOT'O YCJIOBUA B TCUHCHUE ONPCACICHHOIO CpoKa nNpe€ayCcCMoTpe-
JIM paCTOPKECHUEC JOroBOpa 1M BO3BPAT IMOJYYCHHOTIO.

Ho xak OBITH, €CJIM CTOPOHBI B IOTOBOPE HE COIJIACOBAJIU CPOK, IO IIPOIIECTBUM KOTO-
pOro 100 BCTPEUYHOE MCMOJTHEHUE JOXKHO ObITh O€3YCIOBHO MPOM3BENECHO JIMOO MO-
JIydeHHOE JOJIKHO OBITh Bo3BpalleHo? PellrleHue, BunnMo, ciaeayet nuddepeHIupoBaTh
B 3aBUCHMOCTH OT TOI'O, UMEETCS JIM B JOTOBOPE IIPSIMOE YKa3aHUE Ha TO, 94TO I10 UCTe-
YEHUU OIPEACIICHHOTO CPOKA BCTPEYHOE 00SI3aTEILCTBO BOBCE IIPEKPAIAeTCs, a IOy~
YEHHOE OCTAeTCS Y CTOPOHBI 0€3BO3ME3MHO (B KaUeCTBE Aapa UIM Ha MTHOM OCHOBAHUM).

Ecnu Takoro ycjioBHS HET, TO UMEET MeCTO pobes B Jorosope. B Takoii curyamnum mpo-
HMCXOIUT CBOETO POJia TEOPETUYECKN OECKOHEUHOE «MepIllaHue» Kay3bl IoroBopa (To JIx
CUHaJIJTaTMaTUIeCKHil TOrOBOD, TO JIM O0€3BO3ME3THOE TIPEIOCTaBIEHHE), a 3TO O3HAYA-
€T BEUHYIO TTOABEIICHHOCTh M HEOIIPEAEIEHHOCTh, B KOTOPOI OKa3bIBAaeTCs KPEIUTOP,
yKe OCYIIECTBUBIINI CBOE MCITOJHEHWE TT0 TOTOoBOpY. Bpsim i pa3yMHO MCXOIWUTH U3
TOTO, YTO CTOPOHBEI MOIIM 3Ty CTPaHHYIO0 KOHCTPYKIIMIO pealbHO MMeTh B BUAY. CooT-
BETCTBEHHO, CYJI JOJDKEH ITyTeM TOJIKOBAHMS JOTOBOPA WJIN ITOCPEACTBOM ITPUMEHEHUS
MPUHIUNA TOOPOCOBECTHOCTU, Pa3yMHOCTH, CIIPABEIJIMBOCTU M JTOOPOCOBECTHOCTH
(ct. 6 TK P®) pekoHCTpyHpoBaTh HanboJIee BEPOSITHYIO BOJIIO CTOPOH.

Kak pemarot 3Ty nmpo06jiemMy BeIciine cyanl? B cyneOHO IMpakTUKe UMeeTCs LeIbIi psi
nocranonenuii [Ipesunnyma BAC P®, B kotoprix Cyn mpr3HaBaj HEBO3MOXKHBIM IT0-
CTaBUTH IIOJ YCIIOBHE BCTPEUHOE 00s13aTeIbCTBO (moctaHoBieHUs [Ipesmmmyma BAC
P® ot 18.01.2011 Ne 11659/10, 01 02.04.2013 Ne 16179/12, o1 17.12.2013 Ne 12945/13).
IIpu sToM umeetcsa nmoctaHoBiaeHue [Ipesuauyma BAC P® ot 23.07.2013 Ne 4030/13,
B KOTOPOM TaKasl KOHCTPYKIIMS ObUTa IIpU3HAHA, a UCK O B3BICKAHWU JI0JITA 34 BBIIOJI-
HEHHBIE CYOITOAPSITYMKOM padOTHI OTKJIOHEH B CUTYaIlMH, KOTAA MO YCJIOBHE OKOHYA-
HUSI CTPOUTEILCTBA 00beKTa ObLIa ITOCTaBIeHA HeOOJbIIasl YacTh LeHbl (5%), nomie-
XKalelt ymiaTe CyOonoapsmuuKy, BRIITOJTHUBIIEMY OIPEIeICHHBIN 3Tall CTPOUTEIHCTBA
10 3aJaHuI0 TeHnoapsmunkKa. MHadye roBopst, aOCOMIOTHOM SICHOCTHA B 3TOM BOIIPOCE
ToKa HeT.

B nmpuHIMIIE, TOTMYHBIM pellieHUEM 3TOi TTPOGIeMBbI YCIIOBHOCTH Beero (Mn 0OIbIeit
YacTH) BCTPEYHOTO 00sI3aTeIbCTBA TTPU OTCYTCTBUMY B JOTOBOPE TIPSIMOTO yKa3aHWs Ha
CITOCO0 MCKITIOUEHMSI BEYHOW IMOMBEIIEHHOCTU SIBJISIETCS MPU3HAHME TOTO, YTO, €CIIU
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yCJI0BUE HE HACTYIAeT B TeYEHME YKA3aHHOIO B JOTOBOpE (a MpM €ro OTCYTCTBUM —
pa3yMHOI0) CpoKa, BCTPEUHOE MCIOJHEHUE MOJIKHO ObITh IPOM3BEIECHO M HACTYyMaeT
MPOCpoYKa. DTO pellieHue He TpeOyeT MPU3HAHUS YCIOBUIL JOrOBOpa HEeAeHCTBUTE b~
HBIMH, a IIPOCTO AOIOJHSIET JOTOBOP IOApa3yMeBaeMbIM ITOJIOXKEHUEM O pa3pelleHur
HEOIpeneJeHHOCTH 110 UCTEUEHUM TOr0 MM MHOro cpoka. COOTBETCTBEHHO, €CJIA B 10-
rOBOpE C CyOIOIPSITYMKOM IPEIyCMOTPEHO, UTO OIIaTa pabOT e HIIOAPSIIYMKOM OyaeT
MIPOM3BOAUTLCS JIUILD [TOC/IE TOCTYIUICHMS AeHET OT 3aKa34MKa, CTOPOHbBI CAMM He [103a-
GOTUJIUCH O BKJIIOYEHUHM B JOTOBOP IOJIOXKEHHUS, NCKJIFOYAIOILIEro PUCK 6€3B03ME3IHOCTH
M BEUHOI MOIBEIIEHHOCTH, U IIPU 3TOM TaKOe yCJIOBUE HE HACTYIAeT B TeYEHUE pasy-
MHOTO CPOKa, CyOIOIPsIIUYMK IOJIydaeT MpaBo MOTPeOOBaTh OT FeHITOAPSIIYMKA OILIa-
Thl. EciIi B 1OroBope y4acTusi B I0JI€BOM CTPOUTENIbCTBE 0013aTeIbCTBO 3aCTPOMILIMKA
repenath KBApTUPY MHBECTOPY IIOCTABIIEHO MO YCIOBUE OKOHYAHMSI CTPOUTEILCTBA U
CTPOUTENLCTBO HE OKOHUYEHO K YKa3aHHOMY B JIOrOBODPE CPOKY, CJelyeT KOHCTATUPO-
BaTh IIPOCPOYKY 3aCTPOMIIMKA U JOIYCKATh IIPUMEHEHME K HEMY Mep OTBETCTBEHHOCTHU
(onpenenenne CyneGHOM KOJIETUM 110 9KoHOMUYecKuM criopam BC P® ot 03.10.2016
Ne 305-DC16-6006 (4)). lymaercst, 4TO TaKOE TOJIKOBaHUE B OOJIBLIMHCTBE CIydaeB Oy-
JIET BEPHO OIpPEaesiTh ICTUHHYIO BOJIIO CTOPOH.

B T0 Xe BpeMs1, KOria U3 TeKCTa JOroBopa CJieAyeT OAHO3HAYHOE COrIacue UCIIOIHUB-
LIEA CTOPOHBI HAa HEIOJIydYEHUE BCTPEYHOTO MPEIOCTABIEHUS IIPY HEHACTYIIEHUU CO-
OTBETCTBYIOLIETO YCJIIOBUSI B TEUEHUE OMpPEIEeICHHOIO WM Pa3yMHOTO CpOKa, Haje-
JKUT VICXOOWTH M3 TOTO, YTO «MepLaHMe» Kay3bl MPEKpalllaeTcsl, HACTYITAeT IIpaBoBast
OMpeAeeHHOCTb U OTHOIIEHUSI CTOPOH TPaHC(OPMUPYIOTCS B 6€3BO3ME3IHOE MPeao-
CTaBJieHUE, U C 3TOr0 MOMEHTa GoJjiee yKe Helb3sl TOBOPUTh O TOM, YTO JOrOBOP OCTa-
€TCsl CUHaJIJIarMaThdecKuM. J{OJKHO JIM IpaBo IIPUM3HABaTh TAKKUE YCJIOBUS JOTOBOpa
0 TpaHchopMaIK 1 TTEPEKITIOYEHUN Kay3bl J0roBopa?

B cwty mpuHIIMIIa CBOOOIBI JOTOBOPA TAKME YCIIOBHSI, €CJIM OHM BEIpaXKeHbBI OMTHO3HATHO
¥ HEABYCMBICIICHHO, HE OCTABJISIsI COMHEHMI B BOJIE CTOPOH, HOJIKHEI ITO OOIIeMY IIpa-
BUJIy IIpU3HABATLCA. B 4acTHOCTH, HET OCHOBAaHUI UISI OTpaHUYECHUI, KOTIa peub UIeT
0 OBITOBOI CclesIKe MEXIY I'paxkIaHaMH U BBISIBIICHA BOJISI OJAPUTh JOJKHMKA. B Takmx
OTHOIIECHMSX MTapeHUEe pa3pelieHo. A pa3 MOXHO IOZApUTh, TO HET OCHOBaHUIA IIpe-
MSITCTBOBATh U IOIOBOPY C «MepLalolleil Kay30ii», IpeaIoaraiolieMy mocaeayoyio
TpaHchOpMaIIMIO OTHOILICHU CTOPOH B mapeHue. Hampumep, 3auMonaBen] MOXET CO-
IJIACUTBCS Ha TO, YTO MPEIOCTaBICHHBIN 3a€M JIOJKEH OBITh BO3BPAIICH, €CIU 3aeMIITUK
YCTPOUTCS Ha paboTy, a B cllydyae HEHACTYIUICHMSI TAaKOTO YCIIOBHUS B TEUCHUE OIIpeIe-
JICHHOT'O CPOKa JOJIT OYIeT CIMTATHCS ITOTAIlICHHBIM.

Ho tam, raoe peub uaer o KOMMepUeCKMX OTHOLIEeHUSIX (Tae gapeHue B cuiy cr. 575 I'K
P® npsmo 3ampeliieHo), BOIIPOC oKa3biBaeTcs OoJiee cloXHBIM. [IpencraBisiercs, 4To
B TaKOI'O POJIa CUTyallUsIX YCJIOBUE O TpaHC(HOPMAIIMU OCYIECTBIEHHOTO MTPEAOCTaBIIe-
HUS B Jap MpU HEHACTYIUIEHUU YCJIOBUS CleAyeT MpU3HaBaTh HUUTOXHBIM, a BCTpEYHOE
WUCIIOJIHEHNE — HCTpeOoBaTh, €CJIM BbISIBIEHO HaMepeHue odapuThb (animus donandi).
Hanpumep, ecau B 1oroBope KyIIM-MpOAaKu aKUMi MeXIy IBYMsSI KOMMepCaHTaMM
YCTaHOBJIEHO, YTO OIIaTa 3a MOJYYeHHbIE aKIIUX MPOU3BOAUTCS, TOJbKO €CJIU MOKYIIa-
TeJIb MOJYYUT OT OaHKa KPEAUT, a IPU HEMOJy4eHUU KpeauTa o0s13aHHOCTD IO oruiaTe
oTnaaaeT ¥ aKI[MU OCTAIOTCS Y MOKyNaTesisi, He OCTAeTCs HUYero MHOTo, KpoMe Kak Ipu-
3HaTh, YTO CTOPOHBI UMEJIM B BUILY TpaHC(HOPMALIMIO OTHOLLIEHUIA CTOPOH B 3aMpelleH-
HOE 3aKOHOM [IJIs1 CYyTY0O KOMMEPUYECKUX CACJIOK TapeHUe.
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B T0 Xe BpeMs1, eciii BOJISI OHapUTh OTCYTCTBYET U pedb UIET O CIIocobe Iepepacipeie-
JIEHMS pUCKa, TaKas TpaHCc(opMaLust TOJKHA, BUIUMO, IIPU3HABATHCSI.

Tak, ycimoBreM, HEHACTYIUICHHE KOTOPOTO B TEUCHHE OIIPEICICHHOTO CpOKa IpeKpaIia-
€T BCTPEYHOE 00S13aTENbCTBO, MOXET OBbITh JOCTUXKEHUE MO UTOTaM OCYLIECTBIEHHOTO
WCITOJTHEHUsI HEKOEero pe3yibTaTa, 3aBUCSIIEr0 OT MCIIOJIHMBIICH CTOPOHBI JIUIIb Ya-
ctrnyHo. Ecu mipy 3TOM M3-3a HEMOCTIDKEHUSI TaKOTO pe3yibTaTa IIEHHOCTh ITOTyIeH-
HOTO WCITOJTHEHUSI MCYE3aeT, TO BOJISI OMApUTh OTCYTCTBYET, M COOTBETCTBEHHO, TaKasl
KOHCTPYKIIMSI MOXET ObITb MTPU3HAHA U B paMKax Cyry0o KOMMEPUYECKHUX OTHOLUEHUIA.
Hanpumep, B 1oroBope Mexay BiaieblieM IMpaB Ha HEKUIA Y4aCTOK HEAp U KOMIAHUEH,
CIIeIIMAT3UPYIOIICIicsS Ha Te0JI0Tropa3BeaKe, YCTAHOBICHO, YTO OIulaTa paboT U yCIyT
10 reoJ0ropa3Beike MPOU3BOAUTCS TOJIBKO B ClIydae, €CIv B XOI€ UCIOJTHEHUS 1OTOBO-
pa OyneT oOHapyXXeHO MecTopoxaeHue. B Takoil cutyanuu, eciay nocjeaHee He OydeT
00HaApyXeHO, TOBOPUTH O TpaHC(HOPMAIIMU OTHOIIICHU CTOPOH B apeHue cJioxkHo. Co-
OTBETCTBEHHO, HET OCHOBAaHWI B3BICKMBATh C 3aKa3YMKa OILIaTy BBIIIOJIHEHHBIX pabOT
(yciyr), Tak KaK CTOPOHBI CBOEH BOJICH OIpEeHe/IMIIM PUCK OTCYTCTBUS pe3yiIbTaTa.

Hpyroii mpuMep: B IOTOBOPe OKa3aHUSI IOPUINIECCKUX YCIIYT 110 MOATOTOBKE TTPAaBOBOI
MTO3UIIMH TI0 BO3MOXHOMY CYIeOHOMY CITOPY O B3BICKAHWU [I0JITa MOXKET OBITh TIPEIy-
CMOTPEHO, YTO OITIaTa yCIAYT I0pMCTa He TMIPOU3BOAUTCS, €CIU MOCJe MOATOTOBKU UM
IIPaBOBOTO 3aKJIIOUCHUS JOJDKHUK ITOTaCHUT IO TeM YUIM MHBIM IIPUYMHAM, HE CBSI3aH-
HBIM C YCWIMSMHU IOPUCTA, TOJIT TOOPOBOJBHO M MOTPEOHOCTh B CymeOHOM pa3ompa-
TEJIbCTBE OTIAIET. 3eCh OISITh K€ HeJIb3s TOBOPUTh O TpaHCHOpMAIlMy OTHOIICHUIMA
B IapeHUe, a CJIeA0BaTeIbHO, TAKOE YCIIOBHE JOTOBOPA MOJDKHO IIPU3HABATHCS 3aKOH-
HbIM. HUuTO HE MOXET MemaTh KOMMEPCAHTY TOOPOBOJILHO MPUHSITH HA CeOsl pUCK
TOTO, YTO IT0 TeM WJIM WHBIM MPUIMHAM €TO MCIIOJHEHME JTUIINTCS KaKOW-I100 MeH-
HOCTH [IJIST 3aKa34MKa.

Ocraetcsa coxaneThb, 9yTo BC He BOCIIOIB30BaJICSI BOBMOXHOCTBIO TaTh B paMKaX KOM-
MEHTHPYEMOTO ITOCTAHOBJICHUS Pa3bsICHEHUS TI0 CTOJIb YaCTO BOZHMKAIOIIEMY B IIpaK-
THKE BOIIPOCY.

XVIIl. OnpepeneHue cpokKa UCMNONIHEHUS 0b6s3aTeNbCTBa
npu OoTCYTCTBUM YKa3aHUA Ha CPOK B fJOrOBOPE UM 3aKOHe

N3B1eyenns U3 NOCTAHOBJIEHHUS

«24. Tlo cmpIcy myHKTa 2 ctathu 314 'K PO B crydasix, Korma 00s13aTeIbCTBO He IPeIy-
CMaTPUBAET CPOK €r0 UCTIOJIHEHUS U HE COJIEPKUT YCITOBUIA, TTIO3BOJISTIONINX OTIPEIECIUTh
ATOT CPOK, a PaBHO M B CJIy4asiX, KOTJa CPOK MCIIOJHEHUs 00s13aTe/IbCTBA ONpeaeacH
MOMEHTOM BOCTPeOOBaHMS, TOJKHUK BIIPaBe IPU HEMPEeIbsIBICHUU KPETUTOPOM B pa-
3YMHBII CPOK TpeOGOoBaHUSI 00 UCTIOTHEHWN TAKOTO 00S13aTe/IbCTBA MPENIOKUTh KPEay-
TOpY TIPUHSITh UCTIOJTHEHUE, €ClIM MHOEe He MPEeTyCMOTPEHO 3aKOHOM, MHBIMM MPaBO-
BBIMM aKTaMM, YCJIOBUSIMU 00S13aTeJIbCTBA UJIU HE SIBCTBYET M3 0ObIYaeB JIMOO CylllecTBa
obs3atenbeTBa. [Ipy oTKaze KpeauTopa MPUHSTH UCIOJTHEHWE, B TOM YUCIEe MOCpPe-
CTBOM YKJIOHEHUSI OT MPUHATHS, OH cUuTaeTcsl mpocpourBIIUM (cTaThst 406 'K PD)».
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KommenTapuii?s

IMynkr 2 ct. 314 TK B pemakuuu, Berynusiueii B cuy 01.06.2015, npemycmarpuBaet
MPaBUJIO Ha CJIydail, KOrIa CPOK MCIIOJHEHUS 00sI3aTeIbCTBA HE MIPUBSI3aH K MOMEHTY
BOCTpeOOBaHMSI, HE TIPEAYCMOTPEH B 3aKOHE WJIM MHOM IIPABOBOM aKTe, TOTOBOPE WIIN
YCIIOBUSIX MHOM CHEIKHM, a PaBHO HE CJeIyeT U3 O0bIYaeB M CYIIIECTBA 00S3aTe/IbCTBA.
B aToM cirydae mpuMeHsIeTcs Ta Ke TUCIIO3UTUBHAS HOpMa, KOTOpasi yCTAaHOBJICHA TEM
>Ke MYHKTOM Ha clly4yaid 00s13aTe/IbCTBa ¢ MCIIOJHEHUEM 10 BOCTpeOOBaHUSI: 00s13aTellb-
CTBO JIOJKHO OBITh UCTIOJTHEHO TTOCIIE MIPEABSIBICHUS JOJDKHUKY TPEOOBaHMS 00 UCIION -
HEHUM 00sI3aTeJIbCTBA B TCUCHME CEMU JIbTOTHBIX THE. MHOM JbrOTHBIM CPOK MOXKET
clieloBaTh U3 3aKOHA, YCJIOBHUI JOroBopa, oObl4aeB UM CyllecTBa obsi3aresibcTBa. Ha-
npumep, coriacHo 1. 1 cr. 810 'K P®D msa moroBopos 3aiiMa, He TpeaycMaTprBaiOLInX
CPOK BO3Bpara, TaKOl JIbFOTHBII cpoK paBHAETCA 30 THIM.

Ho 01.06.2015 nanHas HopMa ObLia U3JIOXKEHA B MHOM pelaKiuu, COMTaCHO KOTOPOi
JOJDKHUK TOJIXKEH UCTIONHUTD 00513aTeIbCTBO B pa3yMHBIii CPOK, a €CJIM 3TOTO He cliesia-
HO, TOJDKHUK OBLT JOJIKEH UCITOTHUTD 00513aTeIbCTBO 110 UCTEUEHUU CEMU JTHEH Tociie
TIPETbSIBIIEHUST KPEAUTOPOM TpeOOBaHUS 00 UCTIOJTHEHUU 00sI3aTeIbCTBA.

3aKoHOIATENb PEIINII U3MEHUTH ITPABUJIO, NCKITIOUMB YKa3aHWE Ha pa3yMHBIN CPOK.

DTO pellleHre 3aKOHOATe ST BhI3bIBAET COMHEHUS M BJIEUYET 3a COOOI HEKOTOphIe He-
ynoOcTBa.

Bo-1iepBBIX, BO MHOTHX ClIydasx (hMKcalldsl IPOCPOYKU ITOCPEICTBOM IIPEIbSIBICHUS
TpeboBaHMSI (Iaxke ¢ yIeTOM JIbBTOTHOTO CEMUIHEBHOTO CpOKa) OyIeT IPUBOIUTD K TOMY,
YTO MOJDKHUK OKAXETCS B IIPOCPOYKE HAMHOIO paHbIIe, YeM OH (PU3MYECKU MOT HC-
MOJIHUTb 00513aTeIbcTBO. KOHEYHO XK€, B TAKMX CJIyyasix UCIIPABUTh MOJOXEHNE MOXKET
YKa3aHHE B 3TOM HOPME Ha TO, UYTO UHOM JIbI'OTHBIN CPOK MOXKET CJI€I0BATh U3 CYIIECTBA
00s13aTeNIbCTBA.

Bo-BTOpBIX, cTapas HOpMa MO3BoJIsIa JOJLKHUKY UCTIOJHUTH 0053aTeJIbCTBO B TEUEHUE
pPa3yMHOTO CpoKa J0 MpeabsBieHUs K HeMy TpeboBaHus. TpedoBaHue 00 UCITOJHEHUM
CJIyXKUJI0O HE OCHOBaHWEM [JIs1 Hayajla pacyeTa CpokKa Ha MCITOJTHEHUE, a MEXaHU3MOM
¢uxkcauuu npocpouku. HoBas ke pegakuus, Mo CyTv, UCXOAUT U3 TOTO, YTO MpU Ha-
JIMYMU Mpodesia B BOIIPOCE O CPOKE MCIOJIHEHMST 00s13aTeIbCTBA MPaBo Moapa3yMeBaeT
KOHCTPYKIIMIO MCITOJHEHUs 10 BocTpeboBaHus. [lomydaercs, 4TO UCTIOTHEHUE TOIXK-
HUKOM CBOETO 00s513aTeJIbCTBAa paHee MpeabsIBIeHUsI eMy TpeOboBaHUSI 00 MCIOJHEHUM
OyneT HempaBoMepHbIM. Takoe pellieHue BBINJISIAUT He BHoHe JorndyHo. ConepxxaHue
JUCIO3UTUBHON HOPMBbI JOJIKHO OTIPEAESAThLCS ¢ y4eTOM HauboJjiee TUTMYHOTO U COOT-
BETCTBYIOLLIETO OXUAAHUSIM OOJIBIIMHCTBA YYACTHUKOB CAEIOK COAEPKaHUS JOrOoBOpa.
TpynHo npeamnoaraTh, UTO Takasi 3K30TUUYECKAasl U peIKO BCTpeUarolascsl Ha MpakKTUKe
KOHCTPYKIIMS, KaK 00513aTeJIbCTBO C UCITOJHEHUEM A0 BOCTPeOOBaHNSI, MOXET NeHCTBU-
TeJIbHO COOTBETCTBOBATh OXMAAHUSIM OOJIBIIMHCTBA YYaCTHUKOB 000pOTa. YKa3zaHHasi
B M. 2 KOMMEHTUPYEMOI CTaTbU BO3MOXKHOCTb 3alIPOCUTh TaKOE BOCTpeOOBaHUE U 3a-
(¢UKCcHUpoBaTh MPOCPOUKY KpeauTopa MpU YKIOHEHUU OT BOCTpeOOBaHUSI MOXET OTYa-
CTH KOMIIEHCUPOBATh T€ HEYA0OCTBA, KOTOPHIE TAKOE PEelIeHNE CO3AaeT LISl TOJKHUKA,
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Ceob6opgHas TpnbyHa

OKa3BIBAIOIIETOCS B 3aBUCHMMOCTH OT IIPOM3BOJa Kpenutopa. TeM He MeHee, TyMaeTcs,
HoBag penakuus 'K mesaet cioXXHbIM TO, UTO MOXKHO ObLIO Obl CAENAATh TPOCTHIM.

HeynuButenbHO, 4YTO MEXAYHApOAHbIE aKThl YHU(UKAIIMU YACTHOTO MpaBa WUAYT IO
WHOMY MYTH U YCTAaHABJIMBAIOT B KAUECTBE AUCIIO3UTUBHONM HOPMBI Ha cilydyaii mpobesna
B BOIIPOCE O CPOKE UCIIOJTHEHUST MTPaBUJIO, COIIACHO KOTOPOMY 00513aTeJIbCTBO B TAKOM
cJlyvae JOJKHO MCITOJHSAThCS B pa3yMHbIi cpok (cT. I11.-2:102 MonenbHbIX MpaBU €B-
poreiickoro yactHoro mpasa, ct. 6.1.1 IIpunuunos YHUJIPYA, cr. 33 BeHcKo# KOH-
BeHuuu 1980 1.).

C y4eToM 3TUX 3aMeYaHU JaHHYI0 HOPMY KOMMEHTUPYEMOM CTaTbU JOTUYHO TOJKO-
BaTh CJIEAYIOLIUM 00pa3oM.

Kornma cpok B 00s13aTeIbCTBE HE YCTAHOBJIEH (B TOM UHMCJIE HE OIpeesieH yepe3 Mpu-
BSI3KY K MOMEHTY BOCTpeOOBaHMUS), a caMO 00513aTeJIbCTBO HOCUT TaKOUl XxapakTep, UYTO
€ro MCITOJTHEHUE HEBO3MOXHO 0€3 B3aUMOJEUCTBUS C KPEIUTOPOM, JIOTUKA B YCTAHOB-
JICHUU TIpaBWJIa O BOCTPeOOBaHUM MOXKeET ObITh HaliieHa. OHa COCTOUT B 00eCIieYeHU U
KOOPIMHALIMM TIOBEJAEHMSI KpeauTopa M JOJDKHUKA. BocTpeboBaHWE CUTHATU3UPYET
JIOJDKHUKY O TOTOBHOCTU KpenuTopa MPUHATh UcTioHeHue. [Ipu 3ToM B Takoi JoTu-
K€ 00BSICHUMO U MOJIOXKEHME O MpaBe NOKHUKA MOTPeOOBaTh MPUHSITUS UCIIOJHEHUS.
COOTBETCTBEHHO, €CJIM JOJDKHUK HEe MOXET OCYIIECTBUTh UCIOJHEHUE 0e3 CoydacTus
CO CTOPOHBI KpeauTopa (HampuMmep, B hopMe MPUHSATHUS HATUYHBIX TEHET WU BEelIn),
OH TpebyeT OT KpenuTopa ONpeneuTbCs HacueT MPUHSATHS UCTIOJHEHNS, a TOT MOJIYUT,
OymeT MMeTh MecTo TIpocpouka Kpeaurtopa (cT. 406 'K P®) co BceMM BBITEKAIOIINMU
nociaeacTBusiMu. Ilo cyT, UMEHHO 006 3TOM U TOBOPUT KOMMEHTUPYEMBbIA MyHKT MO-
CTaHOBJIeHUs. B yacTHOCTH, MpOCpPOUYKM JA0KHUKA He OyneT (1. 3 cr. 405 T'K P®), on
CMOXET MOTPeOOBaTh OT KpeaUuTOpa Bo3MelleHUs YORITKOB (cT. 406 'K PD) 1 otkazaTh-
Cs OT 1OTOBOpa BOBCE.

Ecnu xe miist ucrioaHeHUsI JOJDKHUKY He TPeOYeTCsT CONEMCTBUS KpeauTopa (Harpumep,
TEepeBO MEHET Ha M3BECTHBIN TOJDKHUKY CUeT KPEeauTopa), HUKAKOM JIOTUKH B BOC-
TpeOboBaHMY MCHOJHEHMS HeT. Kak HeT U JIOTMKM B MPUMEHEHNHU YKa3aHHOTO B KOM-
MEHTHPYEMOM IIYHKTE IIpaBHJIa O TPeOOBaHWU MPUHSTHS UcoJHeHNs. Kakoit cMBICT
TpeOOBaTh OT KPEAUTOPA IPUHSITUS UCIIOTHEHUS, €CJIM IUISI ICITOJTHEHUS 00513aTe/IbCTBA
preMKa B IIpuHIINIE He Tpebyercs? [IpencTaBiseTcs JOTMYHBIM UCXOIUTD U3 TOTO, UTO
B CJIyJae TaKUX 00s13aTEJIbCTB PEXMM BOCTPeOOBaHMS (€CIU TOJIBKO OH IIPSIMO HE TIpeIy-
CMOTpPEH) B IIPUHIIUIIE HE pabOTaeT, MTOJDKHUK JOJKEH UCIIOIHUTD 00s13aTeJIbCTBO B Te-
YeHME pa3yMHOTO CPOKa M aBTOMATUUYECKU ITOITafaeT B IPOCPOYKY I10 €TI0 IIPOIICCTBUM.

Ecnu peuyb uIeT 0 JeHEXHBIX 0053aTeIbCTBAX, MCITOIHIEMBIX IIOCPEICTBOM Oe3HAINY -
HOTO IepeBoJa, JIOTMYHO MCXOIUTh U3 TOTO, YTO MPOCPOYKA JOKHUKA HACTYIUT I10
HWCTEYEHUHN TpeX OHei (T.e. cpoka Ijish 6e3HATUYHOro MepeBoja JeHEer COrIacHo II. 5
cT. 5 @enepanbpHOro 3akoHa oT 26.07.2011 Ne 161-P3 «O HanMoOHATBHOM TIATEKHOMN
CHCTEME») C MOMEHTA BOBHMKHOBEHUS OCHOBAHUIA U OCYILECTBIEHU TU1aTexa (Ha-
MpUMeEp, C MOMEHTA CIaYu pe3yJibTaTa paboT, OKa3aHUs YCIyT, Tiepeaadu ToBapa, ecliu
orutata MpUBs3aHa K MOJYYEHUIO BCTPEUYHOTO MCIOJHEHMS, UM C MOMEHTA 3aKITIO-
YeHHs JOTOBOpA, €CJIM Peub UAET O MpeaoruiaTe WK aBaHce). B ocTalbHBIX CiTydasix
Pa3yMHBII CPOK MOXET OTIPENEISAThCS C YIETOM CITeU(PUKN 0053aTeILCTBA MITN OObI-
yaeB obopora.
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B aTOM mtaHe HEYTMBUTEIIBHO, YTO CyIeOHAasI IMpaKTUKa IIPUMEHUTEIIFHO K TeHEKHBIM
00s13aTeNIbCTBAM paHee He pa3 MCKJIoJyaia nmpumeHeHue npasuia 1. 2 cr. 314 'K PD o
HACTYIICHMH IIPOCPOUYKHU ITIOCJIE TIPEIbSIBICHUS TODKHUKY TPEOOBAaHMSI 00 MCITOTHE-
nun. Tak, BAC P® npusHaBaj, 4TO IO JOroBOPY KYIUTH-IPOAAXH, HE COAEPKALIEMY
CPOK OILIATHI, ITPOCPOYKA IOKYITaTe/IsI HACTYIaeT aBTOMATUUYECKU IT0 TIPOIISCTBUU C
MOMEHTA MOCTABKM TOBAapa TOTO KOJIMYECTBA JHEHU, KOTOPOE TpeOyeTcs 3aKOHOAATEb-
CTBOM IS IlepeBojia ACHET IUIaTeXHbIM MopydeHueM (1. 16 mocraHoBieHus IlneHyma
BAC P® or 22.10.1997 Ne 18). Jlpyroii mpuMep: corjiacHo I. 9 mH(OpMaLKOHHOIO
muchMa [Ipesuauyma BAC PO ot 17.11.2004 Ne 85 mpocpouka B MCIOJHEHUHU 00s13a-
TEJIbCTBA KOMUCCHOHEPA I10 TIEPSYNCICHUIO KOMUTEHTY NEHEXHBIX CPEICTB, IMOJTyYeH-
HBIX OT peajn3allii TOBapa, HACTyImaeT aBTOMATUIECKU W HE 3aBUCUT OT IIPEIbSBICHUS
KOMHCCHUOHEPY TPeOOBAHMSI O TIEPEBOIE ITOJYISCHHBIX CPEICTB KOMUTECHTY. DTH ITpUMe-
PBI CBUIETEIBCTBYIOT 00 MHTYUTUBHOM OIIYIIICHUU CydaMK HeaJaeKBaTHOCTU IIpaBUja
0 (hUKCcaIUY TPOCPOIKHI UCKITIOUUTEIHHO IIPU BOCTPEOOBAHUM MCITOTHEHUS IS CITyda-
€B, KOTIa pedb UAET O IEHEXKHOM 00513aTeIbCTBE (MJIM MHOM 00S13aTeNIbCTBE, UCITOTHE-
HHE KOTOPOTO BO3MOXKHO 0€3 B3aUMOICHCTBUS C KPEIUTOPOM).

Takum 06pa3oM, HOpMY O IIPUMEHEHNH MEXaHM3Ma BOCTPeOOBaHUS B CUTYaIlU OTCYT-
CTBUSI yCTAaHOBJIEHHOTO CPOKa JIJISl UCTIOIHEHUS 00513aTeIbCTBA CIIEAYET TOJIKOBATh OTpa-
HUYUTETHHO. JleTalbHBIM OCHOBaHUEM JIJISI 3TOTO SIBJISIETCSI YKa3aHUE B CaMOil HOpMe
Ha TO, YTO MEXaHM3M BOCTpPeOOBaHUS HEMPUMEHUM, €CJIM MHOE CIIEAYeT M3 CyIlecTBa
o0s3aTenbcTBa. CylecTBO 00513aTeIbCTBA, UCTIOJTHEHUE KOTOPOTO He TpeOyeT MPUHSTUS
CO CTOPOHBI KpeUTOpa (HapuMep, IEHEXKHOT0 00513aTeNbCTBA), B OOIBIIMHCTBE Clyva-
€B TIpearojaraeT IpuMeHeHe NHOTO TUCITO3UTUBHOTO TpaBUjia — O pa3yMHOM CPOKE.
MHoe MoxXeT ciienoBaTh U3 TOJIKOBaHUS JOTOBOPA WU CYIIIECTBA OTHOUIEHUH.

K coxanenuio, BC P® B KoMMeHTHpYyeMOM ITOCTAaHOBJIEHUU HE BOCITOJIb30BAJICST BO3-
MOXHOCTBIO JaTh IOO00HBIE pa3bsicHeHUs. Ho Hameemcs, 4TO B JalbHEMIIIEM MMEHHO
ATOT NOAXOM OyIeT 3aKpeIlieH B CyAeOHOM MpaKTUKe.

XIX. locpo4Hoe ucrnonHeHue ob6sa3aTtenbLCcTBa

N3BaeyeHnss M3 NOCTAHOBJIEHUS
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«25. Tlo ob1iemy npaBuly JOCPOUHOE MCIOJTHEHUE 00513aTeNIbCTBA, CBSI3aHHOIO C OCY-
IIECTBJICHMEM BCEMU €ro CTOPOHAMMU IPEANPUHUMATEIBCKOM AeSITeIbHOCTHU, TOIyCcKa-
€TCS TOJIBKO B CITydasx, IpeayCMOTpPeHHBIX ctaTheii 315 'K PD.

B mHBIX 00s13aTEIBCTBEHHBIX IPAaBOOTHOIICHUAX NOJLKHMK BIIpaB€ JOCPOYHO MCIIOJI-
HUTDb 06H33T€J'IBCTBO, €CJI1 MTHOC HC MPEAYCMOTPEHO 3aKOHOM, UHBIMHU ITPAaBOBbBIMU aK-
TaMH, yCJIOBUAMU 00s13aTeJIbCTBA MJIM HE BHITEKAET 13 €ro CylIeCTBa.

B cay4dadax, Koria rnmpaBo Ha JOCPOYHOE UCIIOJTHEHUE 00s13aTeNIbCTBA CHEUATBHO ycra-
HOBJICHO 3aKOHOM WJIM MHBIM IIPpaBOBbBIM aKTOM, OHO HE MOXET OBITh UCKIIIOUEHO WJIU
OTPaHMYCHO COTJIAIICHUEM CTOPOH, B YaCTHOCTU OHO HE MOXKET OBITh OGYCJ'IOBIICHO BHEC-
CCHUEM KPEAUTOPY IJIaThI 3a JOCPOYHOE UCITOJTHEHUE 00s13aTeNIbCTBaY.



Ceob6opgHas TpnbyHa

KommenTapuii?

Ab3arsl 1 1 2 1. 25 MoCcTaHOBJICHUST HE HECYT KaKOW-IM00 comepKaTeIbHON Harpy3Ku,
(hakTruecku BocnpousBoas npennucanus ct. 315 'K P®.

B a63. 3 BepxoBHbiit Cyn yKa3biBaeT Ha HEAOMYCTUMOCTh MIPSIMO WJIM KOCBEHHO 3a0J10-
KHWPOBaTh COTJIALIEHUEM CTOPOH BO3MOXHOCTb NOCPOYHOIO WUCMOJHEHUS, YCTaHOB-
JICHHYI0 HOpMaTWBHO. Ha Halll B3misiA, B JaHHOM Pa3bsCHEHUU HEBEPHO PacCTaBJIEHbI
cMbIciioBble akieHTsl. Mcnonbdyemasi BC P® dopmynupoBka «crennuaaibHO YCTaHOB-
JIeHa 3aKOHOM» aOCTpaKTHa, a €e LIECHHOCTh KpailHe COMHUTEIbHA. DTa (hOpMYIMPOBKa
CO3[1aeT BIeYaT/IeHWEe O MPUHLMITUAIbHON HEAOMYCTUMOCTU ISl YYaCTHUKOB 000poTa
CBOMM COTIJIallIEHWEM U3MEHWTh MpaBwia, 3aMKCUPOBaHHbIE B 3akoHe. OMHAKO 3TO,
OYEBUIHO, He TaK. BO3MOXHOCTb CTOPOH MpPEeNyCMOTPETh COIJIallleHueM 0co0oe pe-
TYJIMPOBaHUE MCKIIIOYAETCS HE CaMUM MO ce0e HaJTUuYMeM TMpaBWI, JAIOIIMX MPaBO Ha
JIOCPOYHOE UCIIOJTHEHUE 00513aTe/IbCTBA, a TOJIBKO U UCKIIOYUTEIbHO MMIIEPATUBHBIM
XapakTepoM Takux npaBui. COOTBETCTBEHHO, HaIPUMEp, B KPEAUTHOM JOTOBOPE C yya-
CTHEM 3aeMIIUKA-TTOTPEOUTENSI CTOPOHBI HE BIIpaBe MPSIMO WM KOCBEHHO MCKIIIOYATh
JM6O OrpaHUYMBATH MPABO TAKOTO 3aeMIIMKA HA JOCPOUYHBIN BO3BpaT CyMMBbI KpeauTa
BOBCE HE OTOMY, YTO MTOA00HAsI BO3MOXKHOCTb yCTaHOBJIEHA 3aKOHOM (a03. 2 1. 2 cT. 810
I'K P®), a moTomy, 4TO 3TH TIpeANCaHNS 3aKOHA HaMpaBIeHbl Ha 3alIUTy ITOTpeOunTe-
JISI KaK cjiabeiilneil CTOpoOHbl M HOCSIT MMIIEpaTUBHbBINA xapakTep. B cuTyanuu xe, Kor-
Jla peub UAET 00 OTHOIIEHUSIX PABHOMIPABHBIX CYOBEKTOB, HAIPUMED O JOTOBOpPE 3aiima
MeXIy TpaXkmaHaMHu, Tipeanucanus ad3. 2 1. 2 cr. 810 'K P®, va Ham B3DISIA, TOKHEL
BOCIIPUHUMATBHCS KaK AUCTIO3UTUBHBIE. [I09TOMY, HECMOTpSI Ha TIPSIMOE yKa3aHUE B 3a-
KOHE Ha MpaBo 3aeMIllMKa BEPHYTh CYMMY 3aiiMa TOCPOUYHO, B MOCJIETHEM ClIyyae BOBCE
HE MCKJII0YeHA BO3MOXHOCTb CTOPOH OTPAaHUYUTh WJIM UCKJIIOYUThH MPABO HA JOCPOY-
HBbIIA BO3BpaT.

Cronb HeygayHass apryMeHTaIMsI, UCITOIb3yeMasl B pacCMaTPMBAeMOM IYHKTE, BBITJISI-
AT TeM 0oJjiee CTpaHHO, YTO BHIIIE (T1. 15 MOCTAHOBJICHMS), CTOJKHYBIINUCH CO CXOXEH
Mpo0JeMaTUKOM B BOMpPOCE IUIAThl 32 OMHOCTOPOHHUI OTKa3 OT J0roBopa, BepXoBHBbIit
Cyn mat 9yeTKre U TIOHSITHBIC pa3bsCHEHUSI, OTIEPUPYS MMEHHO KPUTEPHUEM UMITepaTHUB-
HOCTH/IVICTIO3UTUBHOCTH.

XX. MecTOo ucnonHeHus ob6a3arenbcTBa

N3BaeYeHns U3 NOCTAHOBJIEHHUS

«26. ITo cmbiciy myHkTa 1 ctateu 316 'K P®, eciin nHOE He MPeaIyCMOTPEHO 3aKOHOM,
110 ACHEXHBIM 00513aTeILCTBAM, UCITOJTHIEMBIM ITyTeM Oe3HaTUYHBIX PACUeTOB, MECTOM
WCIIOJIHEHUS 00s13aTeNIbCTBA SIBIISIETCS] MECTO HaXxoXIeHUsl 6aHKa (ero ¢puaunana, mom-
paszaeneHus), oOCIyKuBalolIero Kpeauropa (moaydarenst cpeacts). [Tpu aTom MoMeH-
TOM MCITOJTHEHUSI IEHEXKHOT0 00s13aTeIbCTBA SIBJISIETCS 3aUMCICHUE TEHEXHBIX CPEACTB
Ha KOPPECMOHASHTCKUI cYeT OaHKa, 00CIy>KMBAIOIIETo KpeaAuTopa, IM0o 6aHKa, KOTO-
PBIH SIBJISIETCS KPEAUTOPOM.

26

AsTop — A.A. I1aBios.
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Ecnu nmomkHMKA M KpeauTopa 1o 00s3aTeIbCTBY, UCTIONHSIEMOMY IMyTeM Oe3HATMIHBIX
pacyeToB, OOCIYKMBAeT OMWH M TOT K¢ 0aHK, MOMEHTOM HMCIOJHEHMST TaKOTO 00sI3a-
TEJIbCTBA SIBJISICTCS 3a9MCIICHUEe OAHKOM JIEHEKHBIX CPEICTB Ha CYET KPEIUTOPA».

KommenTtapuii?’

JaHHBIe pa3bsCHEHUS HAIpaBJICHBl HAa YCTpaHCHME HEOIIPEACTICHHOCTH, BBHI3BAHHOM
HeymadyHo# penakuuei mpasmia a63. 6 m. 1 ct. 316 'K P®, nosisuBierocs 01.06.2015.
T'oBOps1 06 UCTTOJTHEHNM JEHEXXHOTO 00513aTEIbCTBA 00 YILIaTe 0€3HATMYHbBIX JEHEXHbBIX
CPEICTB, 3Ta HOPMa OIEPHPYET MCKIIOUUTEIBLHO KaTEeropheil «MeCTO MCITOJTHCHUSI».
OmHaKko MIPUMEHUTEIBHO K 0€3HATMYHBIM pacyeTaM BOIIPOC O MECTe MUCIIOTHEHUS (KaK
MIPOCTPAHCTBEHHOM KaTeroOprM) He BCTACT, ITOCKOJIBKY O€3HAIMIHBIC PACYEeThI OCYIIECT-
BIISIIOTCSI B 3JICKTPOHHOM (hOpMe; pedb, COOTBETCTBEHHO, HY>KHO BECTH O MOMEHTE HC-
TIOJIHCHMSI.

Borutoniast peliieHue, aBHO CJIOXKMBIIEECS B MPaBOMPUMEHUTENbHON MpaKTHKe (Ha-
npumep, 1. 3 moctaHosieHust [Tnenyma BAC P® ot 19.04.1999 Ne 5), BC P® abcomor-
HO BEpPHO YKa3bIBaeT, YTO MPU HAJTUYMU Y JOJKHUKA U KpeauTopa obIiero 6aHka Mo-
MEHTOM UCTIOJTHEHHS ICHEXKHOTO 00S13aTeIbCTBA SIBJISIETCSI MOMEHT 3aUMCICHUS CPEACTB
Ha CuYeT KpeauTopa, a eclii GaHKH pa3Hble, TAKUM MOMEHTOM OyIeT MOMEHT 3a4UCIICHUS
CPEICTB Ha KOPPECTIOHAECHTCKUH cUeT 6aHKa KpeauTopa

K coxanenunio, pa3bsacHsg IpuMeHeHue paBwi ads. 6 1. 1 cr. 316 'K P®, BepxosHbIit
Cyn yKJIOHMJICS OT OTBETa Ha BOIIPOC O JOIYCTUMOCTH U3MEHEHHMST COOTBETCTBYIOIINX
MpaBUJI corjameHueM cTopoH. B KoHnernmum pecdhopMupoBaHus OOMINX TOJIOXESHUMN
obsi3aTebcTBeHHOro mpaBa Poccuu (1. 3.6 pasmena II) oGpaianoch BHMMaHUE Ha
HEOOXOIMMOCTb BOCIIPHMSITHSI COOTBETCTBYIOIIETO IpaBUjia KaK MMIIEPAaTUBHOTO, IT0-
CKOJIbKY OHO HaIlpaBJIeHO Ha obecrieueHne OajaHca MHTePEeCOB CTOPOH, HEIOITYIIICHIE
3JI0YIIOTPEOIeHUI CO CTOPOHKI KpeauTopa. Kpome Toro, B caMoii 00cykaaeMoii HoBelJI-
se 'K mpssMo yka3aHO Ha TO, YTO MHOM ITOPSIIOK OIIPEIeICHUS «MeCTa» IIaTeXka MOXET
OBbITh YCTAHOBJIEH B 3aKOHe. Bunumo, Takum He BIIOJIHE yAauHbIM 00pa3oM pa3paboT-
YUKHW XOTEJIM IepeaaTh UAei0 O TOM, YTO OTCTYIIaTh OT JAaHHOTO IIpaBWja B IOTOBOPE
HEJIb34.

B 1O Xe BpeMsi MOXeT 0OCYXXAaTbCsl U MHOW IMOIXOH, B paMKax KOTOPOIo IMpaBo He
JOJIKHO 3KE€CTKO OJIOKMpOBaTh CBOOOAY MpeArpyuHUMATeNel, 3aKI0UaoliX 10r0BOp
B YCJIOBUSIX COMOCTAaBUMMBIX MEPErOBOPHBIX BO3MOXHOCTEM, MepepacipeaeainuTb PUCKU
0aHKpPOTCTBA MPUBJIEYEHHBIX K MTPOBEICHUIO TIaTeXka 0AHKOB MO UX YCMOTPEHUIO, KaK
MUHUMYM €CJId He YCTaHOBJIeHAa HEOCTOPOXHOCTh KOHTpareHTa B BbIOOpe OaHKa WU
Jlaxke YMbICeJ Ha BbIOOp 0aHKa, 00Jiajalollero Mpu3HakaMK HeIJIaTeKeCIOCOOHOCTH.
B KoHEeYHOM MTOre MO3UTUBHOE TIPaBO MO3BOJISIET CTOPOHAM CBOOOIHO Mepepacnpeae-
JISITh PUCK ciydaitHoU rubenu Bewu. [ToueMy nmpaBo JOJKHO CTOJIb UMITIEPATUBHO OTrpa-
HUYMBATh CBOOOIY JOTOBOpA MPU MepepacnpeacieHUN 1o CBOeMYy YCMOTPEHMIO prcKa
0aHKpPOTCTBA MPUBJIEUEHHBIX MU 0aHKOB? B cilydae e HaBsI3bIBaHUSI TTOAOOHBIX OT-
CTYIUIEHUI OT OOLIMX MpPaBUJI paclpeneieHus] pUCKOB HEMCIIPABHOCTH MPUBJIEKAEMbIX
CTOpOHAMM OAHKOB ¢J1abOi CTOpOHE JOroBOpa MOCIeIHsISI MOIJIa Obl TTOJYYUTh 3aIUTY
TOCPEACTBOM areisiiuu K ¢T. 10 v 428 T'K P®.
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XXI. BantoTHble OroBopKu
W3BieueHns U3 NOCTAHOBJIEHUS

«27. B cuny crateit 140 u 317 TK P® npu paccMOTpeHUHU CIIOPOB, CBSA3aHHBIX C MC-
TMOJIHEHUEM JEHEXXHbBIX 00513aTe/IbCTB, CAEAYET Pa3inyaTh BAIIOTY, B KOTOPOI TEHEXKHOE
00513aTeJIbCTBO BBIPAXXEHO (BAJIOTY J0JIra), U BaJIIOTY, B KOTOPOI 3TO AeHEXXHOe 00s13a-
TEJIbCTBO JOJKHO ObITh UCTIOTHEHO (BaJIIOTY TjIaTexka).

[To obmIeMy ImpaBUTy BaIFOTOM TOJITa M BAIIOTOH IUIaTeXa SIBJITeTCs pyosIb (ITyHKT 1 cTa-
61 317 TK PD).

BwmecTe ¢ TeM coritacHo myHKTY 2 ctathv 317 'K P® B neHeXXHOM 00513aTe€IECTBE MOXKET
OBITh MPEIYCMOTPEHO, YTO OHO ITOIEKUT OIiaTe B pyosIsix (BajitoTa IjiaTexa) B cymMMe,
3KBMBAJICHTHOM OTIPEIeIEHHO CyMMe B MHOCTPAaHHOM BaJIIOTE WM B YCJIOBHBIX JEHEX-
HBIX eIMHUIIAX (BajioTa noiira). B atom ciyyae momiexaiiasi yriarte B pyoisix cymMMa
omnpenensieTcs o opuIraJIbHOMY KYPCY COOTBETCTBYIOIIEH BaIOThI MM YCIOBHBIX J€-
HEXHBIX €IMHUII Ha IeHb IUIaTeXa, eCIM MHOW KypC WJIK MHAs 1aTa ero olpeaesieHrs He
YCTaHOBJICHbBI 3aKOHOM WJIM COTJIAIlICHUEM CTOPOH.

28. I1Ipu ynoBIeTBOPEHUHN CYIOM TPeOOBAHMUI O B3BICKAHNU JCHEKHBIX CYMM, KOTOPEIE
B coOTBeTCTBUU ¢ MyHKTOM 2 ctathu 317 'K P® momiexat oruiate B pyoisix B CyMMe,
SKBUBAJICHTHOH OIpeeIcHHOI CyMMe B MHOCTPAHHO BAIIOTE MU B YCIIOBHBIX JCHEX-
HBIX ¢IVHUIIAX, B PE30JIIOTUBHON YaCcTH CyIeOHOTO aKTa JOJIKHBI CONEPKATHCS:

yKa3aHue Ha pa3Mep CyMM B MHOCTPaHHOM BaioTe U 00 OIuiaTe B3bICKUBAEMBIX CYMM B
pyouIsx;

CTaBKa IIPOLICHTOB M (MJIM) pa3Mep HEYCTOMKM, HAUMCIISIEMBIX Ha 3Ty CYMMY;

JlaTa, HaYnHasg ¢ KOTOPOU MPOU3BOIUTCH UX HAYUCIICHUE, JaTa UJIX MOMEHT, 10 KOTO-
PbIX OHU JOJIKHBI HAYUCIIATHCA

TOYHOC HAMMEHOBaHWE OpraHa (FOPUAMYECKOTO JIHMIA), YCTaHABIMBAIOIIETO KYypC,
Ha OCHOBAaHMHM KOTOPOTO IOJDKEH OCYIIECTBIISITHCSA IepecdeT MHOCTPAHHOM BaJIOTHI
(YCIOBHBIX IEHEXKHBIX CIMHUI) B pyOIIH;

yKa3aHue MOMEHTa, Ha KOTOPBI TOJIKEH ONPEAe/ISIThCS KypC IS IIepecyeTa MHOCTPaH-
HO BaTIOTHI (YCJIOBHBIX I€HEXHBIX €IMHUIL) B PyOJIN.

OH]:)CI[CI[HH KypC 1 gaTty nepecycrTa, Cya yKa3blBaCT KypC U JaTy, YCTAHOBJICHHbLIC 3aKO-
HOM MJIX COIJIAaII€HUEM CTOPOH.

Ecnu coracHo 3aKOHY WJIM OTOBOPY KypcC IJIsl TiepecueTa MHOCTPaHHOM BasllOTHI (Ba-
JIIoTa ojira) B pyoau (BajiloTa TjiaTexka) JOJDKEH OIpeHessThbCs Ha JaTy BbIHECEHUS
pellleHusT Win Ha 0ojiee paHHIO JaTy, CYI CaMOCTOSITEJIbHO OCYIIECTBSIET MepecyeT
MHOCTPAHHOM BaIlOThI B PyOJIM M yKa3bIBaeT B PE30JIOTUBHON YaCTU PEILICHUSI CYMMY
OCHOBHOTO J0Jra B pyosisix. Eciu mpoleHTs ¥ (MIn) HeyCcTolKa, BbIpakeHHbIE B MHO-
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CTpPaHHON BaJIIOTe, HAUMUCIISIIOTCS IO JAThl BEIHECEHUS PEIICHUSI, CY TAKXKe CaMOCTOSI-
TEJbHO TIePECYNTHIBACT B PyOJIM YCTAHOBJIICHHYIO B MHOCTPAHHOI BallOTe CYMMY IIPO-
LICHTOB (HEYCTOMKM) M YKa3bIBaeT B PE30IIOTUBHOM YAaCTU PEIICHUSI B3BICKMBACMBbIE
CYMMBI B pyOJIsIX.

Ecnu cornacHo MCIOMHUTETbHOMY JIMCTY MEepecyeT B pyoau B3bICKMBAEMOM JEHEKHOMN
CYMMBI, BBIPaXXEHHOI B MHOCTPAHHOI BaliOTe WM YCJIOBHBIX NCHEXHBIX €IMHUIIAX,
JOJIKEH OCYIIECTBIISIThCS 10 KYPCY, YKa3aHHOMY B PE30JIIOTUBHOM YaCTH PEIICHUS CYa,
WCITOJTHSIIOIIN pellieHrue GaHK CAMOCTOSITENIbHO OCYIIECTBIISIET TAKOM MepecyeT U repe-
YHUCIIAET pyOJIeBbIN SKBUBAJIIEHT Ha CUET B3bICKATESI.

29. CTopoHBI BIIpaBe B COIIAIIEHUH YCTAHOBUTD KypC IIepecyeTa MHOCTPAaHHOM BaIOTHI
(YCIOBHBIX IEHEXHBIX €IMHUII) B PYOJIU MM YCTAHOBUTD MOPSIIOK ONPEIeICHUS TAKOTO

Kypca.

Ecau 3akoHOM WK corfallieHueM CTOPOH Kypc Y 1aTa IiepecyeTa He yCTaHOBJIEHBI, CYIL
B COOTBETCTBUU C IyHKTOM 2 ctatbu 317 'K P® yka3biBaer, 4To repecyer OCyIecTBIIs -
eTcs Mo oULMaTbHOMY KYpCY Ha aTy (paKTUYeCKOro IiaTtexa.

11 ”HOCTpaHHBIX BAIIOT M YCIIOBHBIX ACHEXKHBIX eIMHUIL, KOTHUpyeMbIXx bankom Poc-
cuH, Toa OoUIIMAIBHBIM KYpCOM ITOHMMAETCS KypC 3THUX BalioT (€IMHUII) K pyOIIIo,
ycTaHaBIuBaeMbIii bankom Poccum Ha ocHoBanuu crathy 53 DenepanbHOro 3aKoHa OT
10 utonst 2002 roga Ne 86-@3 «O LlenrpanbHoM 6anke Poccuiickoii @enepanvu (banke
Poccun)».

Ecnu bank Poccum He ycTaHaBiIuBaeT Kype MHOCTpAaHHON BajtoOThl (YCIIOBHOM AEHEX-
HOW €IUHUIIBI) K PYOII0, MepecyeT OCYILIECTRISIETCS Ha OCHOBAHUM MPEA0CTaBIeHHBIX
CTOPOHAMM JAHHBIX O Kypce 3TOI BaJlIOThI (€IMHULIbI), YCTAHABIMBAEMOM YITOJTHOMO-
YEeHHBIM OpraHoM (6aHKOM) COOTBETCTBYIOLIETO TOCyIapCcTBa UM MEXIYHAPOIHOM Op-
raHu3aluei K OMHOM U3 MHOCTPAHHbBIX BATIOT WU YCIOBHBIX AEHEXHBIX €AUHULL, KOTH-
pyembix bankom Poccuu.

30. B ciryyae, eciu AeHEXKHOE 00S13aTEIBCTBO BHIPAXXCHO B MHOCTPAHHOM BaJIlOTe WU
YCIIOBHBIX ACHEXXHBIX CIMHMIIAX, KOTUPYeMbIX bankoM Poccuu, omHaKo MOKHO OBITH
oIIaYeHO B PyOJIsiX He o Kypcy banka Poccum, a mo mHOMY mojuiexaiieMy oIpeaesie-
HUIO KypCy U IIPY 3TOM B OTHOIIIEHUM CYIIECTBOBAHMS TAKOTO Kypca U (MJI1) TopsiaKa
OIIpelelICHUsI ero pa3Mepa He OyIeT MPeIcTaBIeHO JOCTATOYHBIX TOKA3aTeIbCTB, CYIY
ciemyeT IpuMeHsITh Kype banka Poccun.

B cityuae, eciiu meHekHOe 00513aTeJIbCTBO BEIPaXKeHO B MHOCTPAHHOM BaJTIOTE MJIU YCJIOB-
HBIX IeHEXKHBIX eMMHUIIAX, He KOTHpyeMbIXx bankom Poccum, v momiekKuT oriate B pyo-
JISIX TI0 KYPCY, B OTHOIIIEHUHM CYIIIECTBOBAHUS KOTOPOTO 1 (WMJIH) TTOPSIAKA OTIPEIeICHUS
€ro pa3Mepa He OyleT MPeICTaBIeHO MTOCTaTOYHBIX J0KAa3aTebCTB, IS TepecueTa Mc-
TIOJTB3YIOTCS TIPEIOCTaBIeHHBIE CTOPOHAMU JaHHEIE O KYpCe 3TOI BATIOTHI (€IMHUIIE),
yCTaHaBJIMBA€MOM YITOJJHOMOYEHHBIM OpTaHOM (0aHKOM) COOTBETCTBYIOLIETO Tocymap-
CTBa WX MEXIYHAPOIHOM OpraHM3allieil K OTHOM W3 WHOCTPAHHBIX BAJTIOT WU YCIIOB-
HBIX JEHEXHBIX eIUHUIL, KOTHpyeMbIx bankom Poccum».
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KommenTapuii*®

VkazaHHbIe pa3bsICHEHUSI MpaKTUUECKU AOCIOBHO BochpousBomsar m. 1-3, 10—14
uHdopMmanrmonHoro nucbkMa Ipesuanyma BAC P® ot 04.11.2002 Ne 70, He nmpuBHO-
¢ B mpakTuKy npuMeHeHus cT. 317 'K P® apoutpakHBIMU cydaMKW HUYETO HOBOTO.
B To Xe BpeMs Takoif IepeHOC MMEET MPaKTUYECKYIO LIEHHOCTh, TaK KakK JeJIaeT COOT-
BETCTBYIOIIIME Pa3yMHbIE IIPABOBBIC MO3UIIMH, BEIpPAOOTAHHBIC B CBOE BPEMSI B IIPAKTUKE
BAC P®, 06s13aTeIbHBIMMY TS CYIOB OOIIEH I0OPUCIUKIINU.

[Ipu 3TOM, IEHCTBUTEIBLHO, CIIOPHBIC BOIIPOCHI, KOTOPHIE HE OBLIN PEIIIEHBI B CBOE Bpe-
M B yKazaHHOM HMHMopmaiimoHHoM nucbMe Ipesuanyma BAC mny BOSHUKIN B CBSI3U
C TTOCJIEIHUMM U3MEHEHUSIMHU B 3aKOHOIaTeabcTBe, 06Ut BC P® rmpourHoprupoBaHbI.

B wacTHOCTH, HEe pellleHa KpaifHE OCTPO CTOSIIIAsT B COBPEMCHHOM CYyIeOHOM MpaKTH-
Ke IpobJieMa TepeHoca YCIOBHUs O BATIOTHOM OTOBOPKE Ha 00SI3aTEILCTBO ITO BO3BPaTy
paHee YIUTAaYeHHOM B COOTBETCTBUHM C 3TUM YCIIOBUEM CYMMEI B CBSI3U C paCTOPXEHHUEM
nporosopa®. M3-3a pe3kux KojiebaHuil Kypca MHOCTPAHHOM BaIIOTHI B ITOC/IEIHUIE TOIbI
pa3HUIA MEXIY BO3BpaToM (DaKTHMUECKM ITOJYYCHHOI pyOIeBOIl CYMMBI IIPEIOILIATHI
¥ BO3BPAaTOM py0JIEBOTO SKBMBAJICHTA IICHBI JOTOBOpPA IO KypCy Ha MOMEHT BO3BpaTa
TIPEIOIIATEI MOXKET OBITh KOJIOCCATBHOM.

He Obu1 pemieH Takke KpaiiHe OCTpPbINi BOMPOC, CBSI3aHHBIN C MOCTIENCTBUEM IaJCHUS
Kypca BaJIIOTHI OJITa B TIEPUOJA MPOCPOUKH IIaTexXa (MOXET JU KPeAUuTop TpeOoBaTh
BO3MEIIEHUS COOTBETCTBYIOILIEN KYpPCOBOI pa3HULIBI, 00pa30BaBILIElics 3a 3TOT MEPUO/,
Ha OCHOBaHUU HOPMHI T1. 4 cT. 1 1 a63. 2 1. 2 cT. 15 'K P® kak moxona, U3BjIe4eHHOTO
JIOJDKHUKOM U3 (haKTa HAPYIIEHUS ).

Bompoc o mpuMeHUMO#l K 00s13aTeNIbCTBaM, BBIPAXKCHHBIM B MHOCTPAHHOI BalioTe,
craBke npolieHToB 1o cT. 395 'K Takxke Obu1 octaBieH BepxoBHeiM Cynom 6e3 BHU-
Manus. BripoueM, nocienHioo nmpooiemy BC P® ycnen pemute B O630pe cyneOHOM
npaktnku BepxoBHoro Cyma P® Ne 1 (2017), yreepxnennoM IIpesumnymom BC PD
16.02.2017. CoracHo HoBo# no3uimy Cyna K MpOCPOYEHHBIM JTeHEKHBIM 00s13aTelTh-
CTBaM, HOMUHUPOBAaHHBIM B MHOCTPAHHON BalloTe, IIPU pacyeTe MPOLICHTOB IFOIOBBIX
no cT. 395 I'K npuMeHsieTcst cpeHsisl IPOLEHTHas CTaBKa M0 KPAaTKOCPOYHBIM Kpeau-
TaM B MHOCTPaHHOI BaJIIOTe.

XXIl. Pac4yeTbl B UHOCTPaHHOW BanoTe

N3BaeveHns U3 NOCTAHOBJIEHUS

«31. I/IHOCTpaHHaH BaJII0OTa MOXKET BBICTYIIaTh B KAYECTBE CPCACTBA IlJIaTEXa B ClIydadx,
B IMOPANKE 1M Ha YyCIOBHUAX, OIPEACICHHBIX 3aKOHOM, WJIN B YCTAHOBJICHHOM 3aKOHOM
TIOpsAOKeE.

28

29

Astop — A.A. [1aBnos.

Bo3MoxHbIe BapuaHTHI pEelIeHUs] 3TOTO BOMpoca cM.: [JoroBopHOe M 00sI3aTeIbCTBEHHOE MpaBo (0OIast
YacTh): MOCTATEHHBIA KOMMEHTapuii K craThsiM 307—453 I'paxmaHckoro komekca Poccuiickoit Peneparun.
C. 136 (aBTropsl kKomMeHTapus K cT. 317 'K — A.T". Kapaneros u A.A. I1aBios).
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B cnygae, Korma B 1oroBope IeHeXXHOe 00513aTeJIbCTBO BEIPAXKEHO B MTHOCTPAHHOI BaTIO-
Te (BaJIoTa J0Jjra) 6e3 yKa3aHusl BaJIOThI IUIaTeXa, Cyay CJIeAyeT pacCMaTpUBaTh B Kaue-
CTBE BAJIIOTHI I1aTexXa py6ib (MyHKT 2 cratbu 317 'K PD).

IIpusHaHve cymoM HeNeHCTBUTENIBHBIM YCIOBUSI TOTOBOpPa, B KOTOPOM MHOCTpaHHas
BaJIIOTa SIBJIIETCS CPEICTBOM ILIaTeXXa, He BjieyeT MPU3HAHUS HEIeCTBUTEIbHBIM J0TO-
BOPA B LIEJIOM, €CJIM MOXKHO MPEINOI0XKHUTh, UTO I0TOBOP ObLT ObI 3aK/II0UeH U 6€3 ITOro
ycnoBus (cratbs 180 'K P®). B atoMm ciydae, ecim neHeXXHOe 00513aTeIbCTBO HE OBLIO
WCIIOJIHEHO, BAJIIOTOI TIaTeXa cCUuTaeTcsl pyoib.

32. TpeboBaHMEe O B3BICKAHMH JCHEXKHBIX CPEICTB B MHOCTPAHHOM BaJIOTE, BBICTYyIIA-
IOINeil BaIOTOM IUIaTeXa, IOMICKUT YIOBICTBOPCHUIO, €CIIM OyIeT YCTaHOBJIECHO, UTO
B COOTBETCTBUHU C 3aKOHOIATEIBCTBOM, ACHCTBYIOIIMM Ha MOMEHT BBIHECEHUS peIle-
HUsI, TEHEXHOE 0053aTeIbCTBO MOXET OBITh MCIIOJIHEHO B 3TO# BamioTe (ctaths 140 u
nyHKThI 1 1 3 ctateu 317 'K PD). B Takom citydae B3bICKMBaeMble CYMMBI YKa3bIBaIOTCSI
B PE30JIIOTUBHOM YaCTU PEIIEHMS Cyla B MUHOCTPAHHOM BaJIIOTE.

HcronHUTeIbHBINA JTUCT O B3BICKAHUU ACHEXHBIX CYMM B MHOCTPAHHOI BajloTe MO-
KeT OBbITh HaNpaBJeH HEMOCPEACTBEHHO B3bICKaTeJeM B OaHK WM MHYI0 KPEIUTHYIO
OpraHu3aliuio, rae AOJDKHUK MMEET CYET B yKa3aHHOW WHOCTpaHHON BaiioTe (cTa-
Ths 8 PenepanpHOTO 3aKO0HA OT 2 OKTsA0psT 2007 roga Ne 229-D3 «O06 UCITOTHUTEIb-
HOM TMPOM3BONCTBE»... JUOO CyIeOHOMY IMPUCTABY-HUCIIOJTHUTETIO JI BO30OYXIESHUS
WCITOJTHUTEIbHOTO Mpou3BoAcTBa. [Ipy OTCYTCTBUM y JOJKHUKA OAHKOBCKUX CUETOB B
YKa3aHHOW MHOCTPaHHOU BaJIOTE WJIW NEHEXHBIX CPEACTB Ha STUX CUETaX UCIIOJHEHUE
pellleHus cyia MPOU3BOAMUTCS CYNEeOHBIMU MPUCTAaBAMU-WCIIOJIHUTEISIMU B COOTBET-
CTBUM C MpaBWIaMu cTaThy 69, yacteit 2, 5 u 6 cratbu 72 3aKoHa 00 UCITOTHUTEILHOM
TIPOU3BOJICTBE».

KommenTapuii®

JlaHHBIe Pa3bsICHEHUSI, TIO CYTH, IIOBTOPSIOT MOJIOXEHHUS 1. 3, 4 1 6 UHGOPMALIUOHHOTO
muceMa [Ipesuauyma BAC P® ot 04.11.2002 Ne 70, 1. 10 nHbOpManlMOHHOTO TTMCHMa
IMpesnmnyma BAC P® ot 31.05.2000 Ne 52, mepeHOCS Ha ypOoBeHb ITocTaHOBIeHU [11e-
HyMma BC P® Tte nmo3uiinu, KoTopble paHee 3aKpeIlisiich B mpakTtuke BAC PO.

XXIII. MpoueHTbI rogoBblie no cT. 395 NK P® 1 3aKoHHbIe NPOLEHTbI
nocrt.317.1 rK Po®

N3BaeveHnss U3 NOCTAHOBJIEHUS

«33. IIpu mpocpouke yIaaTbl CYMMbl OCHOBHOT'O J10JIra Ha 3Ty CYMMY MoJJjiexaT Hauuc-
JIEHWIO KaK ITPOLICHTHI, SIBJISIIOIIMECS IUIATOM 3a MOJIb30BaHUE TEHEKHBIMU CPEICTBAMMU
(HampuMep, MPOLIEHTHI, YCTaHOBJIEHHbIe MyHKTOM 1 ctatbu 317.1, cratbsamu 809, 823
I'K P®), Tak 1 POLIEHTHI, SIBJISIOIIMECS MEPOIi I'paXkIaHCKO-IIPaBOBOI OTBETCTBEHHO-
cTU (HarpuMep, MPOLIEHTHI, YCTaHOBJIEHHBIE cTaThbeii 395 'K PD).
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IIpu sToM B coorBeTcTBMHM ¢ TyHKTOM 2 ctaTh 317.1 'K P®D no obGiiemy npaBumity He
IOITyCKaeTCsl HAYMCICHUE ITPEIyCMOTPEHHBIX 3aKOHOM WJIY IOTOBOPOM ITPOLICHTOB, SIB-
JISTIOIIMXCS TIIATOM 3a MOJIb30BaHUE NEHEXKHBIMU CPEICTBAMM, Ha TaKUE XK€ TPOIICHTHI
3a TIPEIBIAYIINIA CPOK (CITOXKHBIE TIPOIICHTHI), 3a UCKIIIOUCHUEM 00S13aTe/IbCTB, BOZHU-
KaIOIINX 13 JOTOBOPOB 0AHKOBCKOTO BKJIaZa WJIM U3 IOTOBOPOB, CBSI3AHHBIX C OCYIIIECT-
BJICHMEM WX CTOPOHAMM IPENNPUHUMATEILCKON mesTenpbHOCTA. OmHAKO, €Cl WHOE
HE YCTAaHOBJICHO 3aKOHOM WJIM JOTOBOPOM, 3a IIPOCPOUKY YILJIATHI IIPOLICHTOB, SIBJISTIO-
IIAXCS TUIATOM 32 MOJIb30BaHME ACHEKHBIMHU CPEICTBAMU, KPEIUTOP BIIpaBe TpeOOBATh
YIJIaThl HEYCTOWKHW WM TIPOLIEHTOB, MPpeaycMOTpeHHBIX cTaTheii 395 'K PD».

KommenTapuii®!

A)

b)

3akpeIieHHOe 3/1eCh pa3bsICHEHME O TOM, YTO MPOUEHTHI 1o cT. 395 'K 1 mpoueHTh o
ct. 317.1 TK (w1 mHBIE IPOLIEHTHI, HAYMCIISIEMbIC 32 TIOJIb30BAHUE KPEIUTOM,/3aiIMOM)
HAYUCIISIOTCS OMHOBPEMEHHO, TIPOCTO TTOBTOPSIET TO, uTo BC yXKe 3adukcuponan B 11. 53
nocta”opieHus Ilnenyma BC P® or 24.03.2016 Ne 7 «O npUMeHEHUU CyIaMU HEKOTO-
phIX TojioxkeHuit I'pakaanckoro konekca Poccuiickoit Menepaiiii 06 OTBETCTBEHHOCTH
3a HapylIeHre 00513aTeNIbcTB» . CMBICTIA TIOBTOPSITHCS, Ha HAIII B3I, He ObL10. [1pn aTOM
caMble OCTPBIC BOITPOCHI HAUMCICHMS 3aKOHHBIX ITpOo1ieHTOB 110 cT. 317.1 I'K (0 MomeHTE
Hayajia HaYMCICHUs TaKMX IIPOLICHTOB, O KPYyTre MEHEXXHBIX 00513aTeIbCTB, B OTHOIIICHUH
KOTOPBIX TaKWe MPOIICHTHI HAYMCIISIIOTCS, U T.11.) BepxoBHbIit Cyn B ouepenHoii pa3 060-
mre1. KoHeyHo Xe, Bce 3TU BOIIPOCH aKTyaJIbHBI JIUII IS JOTOBOPOB, KOTOPHIE OBUIN
saxumoueHsl B rrepuon ¢ 01.06.2015 o 31.07.2016: xak usBectHo, ¢ 01.08.2016 He camas
ynayHast (popmynmpoBka ct. 317.1 T'K Ob1a m3aMeHeHa, 1 Tereph 10 3aKII09aeMbIM 10—
CJIe TOM TaThl JOTOBOpPaM 3aKOHHEBIE ITPOIICHTHI IT0 YMOIYaHHUIO HE HAUYUCIISTIOTCS. TeM He
MEHEee CYIbI 3aBaJICHBI CITOpaMU O TTOPSIIKE HAYMCICHNSI 3aKOHHBIX IIPOLIEHTOB IO J0TO-
BoOpaM, 3aKmodeHHBIM B riepuoz ¢ 01.06.2015 o 31.07.2016. ITo Takum moroBopam 3aKOH-
HBIC TIPOIICHTHI IIPOIOJDKAIOT HAYMCIISATHCS M ceifuac (ecii, KOHEYHO, CTOPOHBI Oj1aropa-
3yMHO He uckmouwm npuMmeHenne ctT. 317.1 'K B cBoux moroBopax). B aToM KoHTekcTe
MIpOsICHEHUE JaHHBIX BOIIPOCOB KpaliHe BocTpeOboBaHHO. [TogpoObHOE U3N0XeHUEe aBTOP-
CKOTO BUACHUSI STUX IIPOOJIEM 31€Ch MBI OITYCTUM C YIETOM TOTO, YTO OHO OBLIO OTPaXKeHO
B paHee OITyOJIMKOBAHHOM CTaThe OMHOIO U3 aBTOPOB HACTOSILIEr0 KOMMEHTAPUSI 2,

CTouT TakKe 00paTUTh BHUMaHWE Ha OMHY HETOYHOCTD, MMPOSIBUBIIYIOCS B TEKCTE a03. 2
KOMMEHTHPYEMOTO ITyHKTa MTOCTAaHOBJIEHUsI. 3IeCh YKa3bIBaeTCs Ha TO, YTO HAYMCIIe-
HYE IIPOLICHTOB, SIBJISIONINXCS TIIATOH 3a IMOJI30BaHNe JeHEKHBIX CPEICTB, Ha TAKME XKe
TPOLIEHTHI 3a MPEIBIAYIINIA epro (CTOXKHBIE IMTPOLIEHTHI) TT0 OOIIEeMY ITpaBIITY He H0-
MycKaeTcsI, 3a UCKITIOYeHUEM CIIydaeB, YKa3aHHBIX B 3aKOHE, a TAaKXe 32 UCKIIIOYEHUEM
00513aTeNIbCTB, BO3HMKAIOIIMX M3 JOTOBOPOB 0AHKOBCKOI'O BKJIaZa WJIM M3 JOTOBOPOB,
CBSI3aHHBIX C OCYIIECTBJICHMEM OOCMMM CTOPOHAMM IIPeANIPUHUMATEIECKOM IesATelh-
Hoctu. YTO Kacaercsl KanmuTaJu3alliy TIPOLIEHTOB I10 JOTOBOPY BKJIana, TO 31IeCh, Neii-
CTBUTEJIBHO, B crieliMajibHOI HopMe 3akoHa (1. 2 cT. 839 I'K) npeaycMoTpeHa Takast Ka-
MUTATU3AINS 10 YMOoTYaHuIo («ECcin MHOe He MpeIyCMOTPEHO TOTOBOPOM OAHKOBCKOTO
BKJIaZa, IIPOIEHTE Ha CYMMY OaHKOBCKOTO BKJIalia BHITIJIAYMBAIOTCS BKIIATYMKY 10 €TO
TpeOOBaHUIO TI0 MCTEYCHUHN KaXKIOro KBapTaja OTAEIbHO OT CyMMBI BKJIana, a HEBOC-
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Astop — A.T'. Kapaneros.

CwMm.: Kapanemoe A.I. 3aKOHHbBIE TTPOLIEHTHI B COOTBETCTBUU €O cTaTheit 317.1 'K PD // BecTHHMK 2KOHOMUYE-
ckoro npasocynust P®. Ne 10. 2015. C. 154—176.

141



BecTHUK akoHoMU4eckoro npaeocyamst Poccuiickon ®epepaummn Ne 3/2017

TpeOOBaHHBIE B 3TOT CPOK MPOILICHTHI YBEINIMBAIOT CYMMY BKJIaZa, Ha KOTOPYIO HAYKC-
JISTIOTCS TIPOLIEHTHRI» ). Ho coBceM MHast cuTyallst MMeeT MECTO B clTydae ¢ OOBIYHBIMU CY-
ry00 KOMMEpPYECKMMU TOTOBOPAMHU, IIPEAYyCMAaTPUBAIOIIMMU JEHEKHOE 0053aTeIBCTBO.
Kakoii-1m1m60 HOpMBI 0 KalTUTAIU3aLMHU IIPOLICHTOB 10 YMOJYaHHIO 3[1eCh HET, a TOT Ca-
MbIit 1. 2 ¢T. 317.1 T'K, KOTOpBIit KOMMEHTUPYETCS B JAHHOM ITOCTAHOBJIEHUM, TOBOPUT
HE O TOM, YTO IO IOTOBOPAM MEXIY MPEeAIIPUHUMATEISIMA HAYMCIISIOTCS TIPOIICHTHI Ha
TIPOLICHTHI, @ O TOM, UYTO B TAKMX JOTOBOPAX Moxcem Obimb npedycmMompeHo Ha9UCICHUE
CJIOXKHBIX TIPOIIEHTOB. B pealbHOCTH 110 00IIeMy IIPaBUIY B CYTYOO0 KOMMEPUECKHX J10-
TOBOpAXx CJIOKHBIC TIPOIIEHTHI He HauMCIIsIioTcs. M3 He coBceM TOYHOM penakiuu 1. 33
Kak 0yaTo Obl CJAEAYET, YTO TAKOE HAYMCIEHUE B 3TUX CYTy0O KOMMEPUYECKMX 1OTOBOpax
HIET 110 YMOJTYAaHUIO. DTO TIPSMO ITPOTUBOPEYMT 3aKoHY. Bumnmo, BC He xoTtes 3To cka-
3aTh HA CAMOM JIeJie, ¥ TYT HAJIMIIO IIPOCTO PeIaKIIMOHHAS HETOYHOCTb.

XXIV. NHpekcauuns

N3BaeyeHns U3 NOCTAHOBJIEHUS
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«34. Cratbu 318 u 1091 I'K P® npenocTaBisiioT rapaHTUIO ITOBBIIICHUS pa3Mepa BhIILIAT
Ha coiepxkaHue rpaXkJIaHWHA. YCIOBUSIMHU 0053aTeIbCTBA MOXKET OBITh MPEeIyCMOTPEH
MOBBIIICHHBIN pa3Mep MHACKCALIMU BBHIILIAT MO CPABHEHUIO C Pa3MEpPOM, OIperelisie-
MBIM B cOOTBeTCTBMU cO cTaTheil 318 'K PD. MHnekcanys BeIIUIAT B MEHBILIEM pa3sMepe
WM MHOE YXYAIIeHNE TOJ0XEeHUS TpaXIaHWHa, Ha colepxKaHue KOTOPOro BhITUIAuMBa-
I0TCSI ICHEXKHBIE CYMMBI, HE JOITyCKAeTCSsI.

35. ITo cmbicay nynkTa 1 ctaten 316 u crateu 318 'K PD u crateu 2 denepanbHOro
3akoHa oT 24 okTsa6psa 1997 roma Ne 134-D3 «O nipoxxuToyHOM MUHUMYMe B Poccuii-
ckoit denepann» B UX CUCTEMHOM B3aMMOCBSI3M CyMMa, BhIILIaYMBaeMasl HEIoCpe/I-
CTBEHHO Ha COAepKaHWE IpaXkIaHWHA, YBEIMINBACTCS MPOITOPIIMOHAIBHO ITOBBIIIIE-
HUIO BEJIMYMHBI IPOKUTOYHOIO MUHMMYMa, YCTAHOBJICHHOTO B CyObeKTe Poccuiickoit
Denepariny, B KOTOPOM TaKOM TpaxmaHWH npoxupaeT. [Ipy 3ToM IIpumHUMAaeTCsT BO
BHUMAaHUE MPOXUTOYHBIM MUHUMYM, YCTAHOBJIEHHBIN [IJISI HACEJIEHUS B 1IEJIOM, a He
JUISL €70 OTAENbHBIX COLIMATbHO-AeMOrpachMueCKMX IPYIIIl, €CJIU NHOE HE YCTAHOBIIEHO
3aKOHOM.

B ciyuae, ecnin B ykazaHHoM cyonekTe Poccuiickoit Denepaiiny BeTuarHa MPOXKUTOY-
HOTO MUHMMYMa He YCTaHOBJIEHa, CyMMa, BhITUTAYMBaeMasi HeTIOCPENCTBEHHO Ha COoMlep-
J)KaHWe TpaXkJaHWHA, YBETWINBAETCS TIPOITOPIIMOHATILHO TTOBBIIIEHUIO BETMUYUHBI TIPO-
KUTOYHOTO MUHUMYMa, YCTAaHOBJIEHHOTO B 11eJ1oM 1o Poccuiickoii @exepanni.

ITo cmbicmy myHkToB 1, 2 crateu 2 DenepanbHoro 3akoHa oT 8 mapra 2015 roma
Ne 42-®3 «O BHeceHMM U3MEHEHMI B YacTh NepBylo [ paxkmaHckoro konekca Poccuii-
ckoit denepanu» MOPSIIOK YBEIMUEHUS BHITUIAYMBAEMbBIX Ha CONEPXKaHUeE rpakIaHHA
CYMM, TIpeaIycMOTpeHHEIN ctatheil 318 'K P® B pemakimm mTaHHOTO 3aKOHa, ¢ 1 MIOHS
2015 roga momieXXuT MPUMEHEHUIO KO BCEM COOTBETCTBYIOIIMM 00sI3aTeIbCTBAM He3a-
BUCHUMO OT JaThl UX BOSHUKHOBEHMUSI.

36. Coracno ctathe 318 'K P® nHoli MOpSAOK yBEIMYEHUS CYMMBI, BBITUTAYMBACMOM
HEIOCPEICTBEHHO Ha COMEPXKaHUE IpaXkIaHMHA, MOXET ObITh ITPEIYCMOTPEH 3aKOHOM.



Ceob6opgHas TpnbyHa

B yactHoCTH, pasMep MHAEKCALMUA CYMM, BBIILUIAYMBAEMBIX I10 JEHEXHOMY 00s13aTelb-
CTBY HEITOCPEICTBEHHO Ha COIepKaHMe TpaXkIaHWHA B BO3MEIIICHHUE Bpena, IPUINHECH-
HOI'O XM3HM WJIA 300POBbIO, HA OCHOBAaHMHU CYIeOHOIO akTa, IIPeIyCMaTpPUBaIOLLIEro
B3bICKAHME 3a CUET CPEACTB (heaepaIbHOTO OI0IKEeTa, MOXET OBITh IPEIYCMOTPEH dee-
paJbHBIM 3aKOHOM O (bemepaaTbHOM OI0IKEeTe Ha COOTBETCTBYIOIINI (DMHAHCOBBII TOM».

KommenTapuii®3

A)

b)

B)

Crarbs 318 'K P® npenycMarpuBaeT yBeIMYEeHUE CYMMBI JEHEXKHOTO 00sI3aTeIbcTBa
(MHAEKCAIMIO) B CBSI3U C MOBBIILIEHUEM CTOUMOCTH KU3HU. [1p1 3TOM B KauecTBe chepbl
npuMeHeHust oog3arenbHOi nHaekcauuyu 'K P®D HasbiBaeT neHeKHbIE 00s13aTe/IbCTBA
I10 COoIePXKaHUIO rpaxknaHnHa. [10CKOIbKY KpeTUTOP MO COOTBETCTBYIOIIEMY 00s13aTe b~
CTBY (ITOTEPIICBILMIA IO IEIMKTHOMY OO0SI3aTeJIbCTBY O BO3ZMEILIEHUM Bpela XKU3HU WU
3II0POBbIO, TTOJIyYaTeIb PEHTHI IT0 TIOTOBOPY MOXU3HEHHOTO CONEPXKaHUS, KPEAUTOP 110
aJITUMEHTHOMY 00513aTeJIbCTBY) SIBJISIETCS, KaK MPaBUJIO, cJ1aboil CTOPOHOI OTHOILICHUIA,
TO YCTaHOBJIEHUE COIJIAlIEHMEM CTOPOH WHOTO, OTIWYHOro oT npeanucannii 'K P®D,
pa3Mepa MHAECKCALIMU JOIYCKAeTCsI TOJBKO B CTOPOHY YJIYYILIEHUS €T ITOJIOXKeH s, BbI-
BOJ O HEIOITYCTUMOCTHY COIIAIICHUS, YXYAIIAIOIIEro MOJIOXKEHNEe TAKOTO rpaKIaHUHA-
Kpenurtopa (1. 34 TTOCTaHOBIIEHUST), C OYEBUIHOCTBIO BBITEKAET U3 COOTBETCTBYIOLINX
MpeaeaoB JOrOBOpHOI cBoGomb! (11. 2 moctaHoBieHus [Tnenyma BAC P® ot 14.03.2014
Ne 16).

B xauecTBe BapMaHTa UHAEKCALIMM 3aKOHOIATEIeM U30paHa MpUBsI3Ka K BETUYMHE MTPO-
XXKUTOYHOTO MUHUMYyMa. B 1. 35 mocTaHOBIEHUS pa3bsICHSIIOTCS TEXHUYECKUE BOIPOCHI
OIpeesIeHUs U UCTIONIb30BaHUSI COOTBETCTBYIOLIEN BEJIMUMHBI, a TAKXKe AEHCTBUS HO-
Boii penakiuu cT. 318 'K Bo BpemeHu.

Ipeamucanus ct. 318 'K P® npuMeHs10TCS, €C/IM MIHOE HE YCTAHOBJICHO CIeMalbHbIM
3aKoHoAaTeabcTBOM. B 11. 36 mocraHosneHnust BepxoBHbiii Cyn psiMoO YKa3bIBaeT Ha 10-
IMyCTUMOCTb BOCIIpUSTHS B KauecTBe lex specialis 3akoHa o deaepaibHOM OIOIKeTe Ha
COOTBETCTBYIOIINI (PMHAHCOBBIN IO B OTHOIIEHUM MHIEKCAIIMA CYMM, BBITUTAUMBae-
MBIX B BO3MeIlIeHUE Bpeia, IPUYMHEHHOTO XXU3HU WIX 30POBbIO, HA OCHOBAaHUHM Cy1e0-
HOTO aKTa, IIpeaycMaTPUBAaIOIIETO B3BICKAHUE 3a CUET CPEACTB (heaepaibHOTO OloaKeTa.
[TonoGHBIA BHIBOA JIOTMYECKU BIIOJIHE TOMYCTUM, OJHAKO MOJUTHUKO-IIPABOBOM aCIEKT
3TOrO PEIICHUSI HE CTOJIb OUEBUJIEH.

XXV. O4yepenHoOCTb noraweHns Aosra, NPoLeHToB
M NHbIX CBAA3aHHbLIX C OCHOBHbLIM AOJIFOM 0693aTefibCTB

W3BieueHns U3 NOCTAHOBJIEHUS

«37. Tlo cMmpicity ctateu 319 'K P® non ynoMsiHyTBIMU B HEli TTpOIIEHTaMU TTOHUMA-
FOTCSI TIPOIICHTHI, SIBJISIIONIMECS TUIATOM 3a MOJTb30BaHUE JEHEXXHBIMM CpeacTBaMU (Ha-
npumep, ctatbi 317.1, 809, 8§23 'K PD). ITpo1ieHTHI, IBISIOIINECS MEPOIT IpakIaHCKO-

33

AsTop — A.A. I1aBios.
143



BecTHUK akoHoMU4eckoro npaeocyamst Poccuiickon ®epepaummn Ne 3/2017

MIPaBOBOIT OTBETCTBEHHOCTH, HATIPUMEP, IIPOIICHTHI, IIpeIycMOTpeHHBIe ctaTheli 395 'K
P®, x ykazanubiM B ctaTthe 319 'K P® nipolieHTaM He OTHOCSITCS M MOTalllaloTCs Mocjie
CYMMBI OCHOBHOTO J0JITa.

TTonoxenus craten 319 'K P®, ycraHaBaMBalome o4epeqHOCTh MOralieHusT Tpedo-
BaHWI TI0 JCHEXXHOMY 00SI3aTeILCTBY, MOTYT OBITh M3MEHEHBI COIIallIeHUEM CTOPOH.
OmHaKo corJIallleHUEeM CTOPOH MOXKET OBITh M3MEHEH ITOPSIIOK ITOTAIIeHUST TOIBKO TeX
TpeboBaHMIT, KOTOpHBIE Ha3BaHKI B ctaThe 319 'K PD.

NHast ouepeaHOCTh MoramnieHus TpeOOBaHUM T10 I€HEXXKHOMY 00s13aTeJIbCTBY TAKXKe MO-
KeT OBITh TIPEeAyCMOTPEeHA 3aKOHOM. B 4acTHOCTH, K OTHOIIEHUSIM II0 TIOTOBOpPaM II0-
TPEOUTEIBCKOTO KpeauTa (3aiiMa), 3aKII0YeHHBIM II0C/Ie BBeAcHUS B meiicTBue Peme-
papHOrO 3aKoHa oT 21 mexadbps 2013 roma Ne 353-D3 «O moTpeOUTETHCKOM KPeauTe
(zaitMe)», MOMICKUT IPUMECHEHHMIO OUYEePETHOCTD ITOTalIeHUs] TpeOOBaHUIA, TIPEIyCMO-
TpeHHas yacThlio 20 cTaTbu 5 JAaHHOTO 3aKOHA.

38. Ecnu 06513aTe1bCTBO BOZHUKIIO HA OCHOBAaHMM JOTOBOPa MPUCOEAMHEHUS U YCIIOBUE
TaKOro I0ToBopa 00 0YepeNHOCTH MorailleHus TpeOOBaHU M0 NEHEXKHOMY 00si3aTesb-
CTBY JIMIIIAET TTPUCOECTMHUBIIYIOCS CTOPOHY JOTOBOpa MpaB, OOBIYHO IPEIOCTaBIIsIC-
MBIX 110 TOTOBOPaM TaKOTO BMIaA, MO0 CONEPKUT APYrue SBHO 0OpEeMEHUTEIbHbIE IS
MPUCOEAVHUBIICICS CTOPOHBI YCIOBUS, KOTOPbIE OHA, UCXOMST U3 CBOMX Pa3yMHO I10-
HUMaeMbIX MTHTEPECOB, He MPUHsLIA OBl TPY HAJIMYKMK Y Hee BO3MOXHOCTH Y4acTBOBATh
B OIpeleIeHNH YCIOBUI TIOrOBOpa, K YKa3aHHOMY JOTOBOPY TTOMJIEXUT ITPUMEHEHUIO
myHKT 2 ctatbu 428 'K PD».

KommenTapuii®*

A)

b)

Crarbs 319 'K P® npenycMaTpuBaeT crieliuaibHbie IMPaBUIa, TTOCBSIIICHHBIE UCITOJ-
HEHMIO OCHOBHOTO JE€HEXHOTO J0JIra U MPOU3BOIHBIX OT HEro o0s3aTebCTB IO IMora-
IIEHUIO TIPOLIEHTOB M M3MEePKEK Ha MOJyyeHUEe UCITOTHEHUS B CUTyalliM, KOTaa cyMMa
TPOM3BENEHHOTO TJIaTeXXa HETOCTATOYHA ISl TTOJTHOTO TOTAllIeHUsT BCeX TaKUX 00s13a-
TEJIbCTB.

PazbsacHenus, cogepxammuecs B a03. 1 m. 37 KOMMEHTUPYEMOTO ITOCTAHOBJICHMS, HE
IIPUBHOCST B POCCHUICKOE MMPaBO HUIETO HOBOTO, JOCIIOBHO BOCITPpOM3BOI 11. 49 11ocTa-
HoBieHus Ilnenyma BC P® ot 24.03.2016 Ne 7. BTo ToIKOBaHUE SIBJSIETCS YCTOMYM-
BBIM JUISI OTEUYECTBEHHOM ITPaBOIIPUMEHUTEIBHOM IMIPAKTUKH (CM. 1. 11 ITocTaHOBIICHUS
ITneaymoB BC P® 1 BAC P® o1 08.10.1998 Ne 13/14, 1. 1 mHbOpMALIMOHHOTO ITMCHMa
IMpesumnyma BAC PO ot 20.10.2010 Ne 141), He BeI3bIBaeT HUKAKHMX TPYTHOCTEH, a 11O~
ceMy HeOOXOIMMOCTD €T0 ITOBTOPEHMUS HE BRITJISIIUT OYCBUIHOM.

IMpaBuia ct. 319 'K P® nmeroT IBHO BhIpaXkeHHBIN aTPUOYT MMCIIO3UTUBHOCTH U MOTYT
OBITH U3MEHEHBI COIIallleHNEeM CTOPOH. BMecTe ¢ TeM cyneOHasi mpakKTUKa 3a4acTyio BOC-
MPUHUMAJIA TUCITO3UTUBHOCTh COOTBETCTBYIOIIMX MPAaBWJI OTpaHWIUTENIbHO. OHa 6e3-
OTOBOPOYHO JIOTYCKajla BO3MOXHOCTb JIOTOBOPHOTO M3MEHEHMS TTOPSIIKA TTOTaIIeHUST
TpebOBaHMIT, KOTOPBIE TIPsIMO Ha3BaHHI B ¢T. 319 'K P®, B yacTHOCTH He CTaBMJIaA TTON
COMHEHUE TOTOBOPEHHOCTD O MOTAIlIeHU CYMMBI OCHOBHOTO JI0JITa paHee «Pery/IsiTUB-
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B)
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HBIX» TTpoLeHTOB (11. 2 nHdopMarmonHoro nucbMa Ipesnanyma BAC P® o120.10.2010
No 141). OmHako cynbl KpaliHe HETaTUBHO OTHOCWJIMCH K COTJIAIIEHUSIM CTOPOH, yCTa-
HAaBJIMBAIOLIMM IOTalllcHUE «OXPAaHUTEIbHBIX» IIPOLIEHTOB, MPEAYCMOTPEHHBIX CT. 395
'K P® (a paBHO HEYCTOIKM), B IEPBOOYEPEIHOM MO OTHOLIEHMIO K CYMME OCHOBHO-
IO I0JIra NopsiIKe, MpU3HaBasi TAKKUE COIJIallleHUsl HeleliCTBUTEIbHBIMI Ha OCHOBAaHUU
ct. 168 'K P® (11. 2 madopmanmonnoro mucema Ipesnanyma BAC P® or 20.10.2010
Ne 141, nocranosnenue I[pesuauyma BAC P® ot 21.06.2011 Ne 17859/10).

TTomoOHBII OrpaHMYMTEIBHBIN MMOAX0A, BUOAUMO, pasnenser u BepxoBnrbrii Cyn P®.
XoTd B a063. 2 1. 37 MOCTaHOBJEHUS TaKMe YCIOBHUS JOrOBOpa U He 3arpelleHbl OTHO-
3HauHo, BC kak Obl HamMeKaeT Ha 3TO, YKa3biBasl Ha JOIMYCTUMOCTb COIJIallieHUM, 13-
MEHSIIOLIMX TOPSIA0K MOralleHUsT TOAbKO TeX TeHEXHBIX JOJTOB, KOTOpble Ha3BaHbI B
cT. 319 TK PO.

Hecmotpst Ha HEKyIO TpaIUIIMOHHOCTh, ITOMOOHBIN ITOAXOM TOCTATOYHO COMHUTEJICH.
Tot (pakT, YTO HEYCTOMKM U «OXpaHUTEIbHBIE» MIPOLIEHTHI He perynupyiorces cT. 319 'K
P®, a cama 3Ta cTaThs SBIISICTCA MPSMO TUCIIO3UTUBHOM, C YIETOM IIPUHIIMIIA CBOOO-
IIBI IOTOBOPA JOJIKHO OBLIO IIPUBOIUTH K IIPSMO IIPOTUBOIIOIOXHOMY BeIBOMY. CChLI-
Ka B 000CHOBaHME MO3ULIMU CYIOB Ha «CYLIECTBO 3aKOHOIATEIHHOTO PEryJIUPOBAHUS
IPaxIaHCKO-IIPABOBOM OTBETCTBEHHOCTU» KpaliHe CIIEKYJISITHMBHA U COBEPILICHHO HE
MIPOSICHSIET, TTI0YEMY CTOPOHBI HE MOTYT IOTOBAapUBATLCSA O TOOPOBOJHPHOM ITOTAIICHUH
wTpadHbIX CAHKIUKA paHee CyMMbI OCHOBHOTO nojra®. C TOYKM 3peHHUs MOJUTHUKU
MpaBa HETaTUBHOE OTHOIIIEHNE K COIIAIICHMIO, YCTaHABIMBAIOIIEMY ITOTallleHue Ipo-
LIEHTOB, MpeaycMoTpeHHBIX cT. 395 'K P® (a paBHO HeyCTOiTKM), paHee CyMMBI OCHOB-
HOTO J0JITa, OIPAaBIAHO JUIIG B LIEJISIX 3aIllUTHl MHTEPECOB CJ1aboii cTOpOoHHI. Tak, Imo-
IOOHBIC COTJIAIICHUSI, B KOTOPBIX B Ka4eCTBE TOKHUKA I10 TEHEXKHOMY 00sI3aTeIbCTBY
BBICTYIIAeT TPaXXIaHUH-TIOTPEOUTED, TOKHBI IIPU3HABATHCS HUITOXHBIMKM Ha OCHO-
BaHuM 11. 1 cT. 16 3akoHa P® ot 07.02.1992 Ne 2300-1 «O 3a1iuTe mpaB HOTpeOUTENICI».
[Ipy MHOM SIBHOM HEpPaBEHCTBE B MIEPETOBOPHBIX BO3MOXKHOCTSIX BKIIFOYCHHOE B JOTO-
BOD YCJIOBHE O MOTAIIEHUM OXPAHUTEIbHBIX IIPOIICHTOB (HEYCTONKN) paHee OCHOBHOTO
JIoJiITa MOXKET KOPPEKTUPOBATLCS CyIOM Ha ocHoBaHUM cT. 10 mmm 1. 2, 3 c1. 428 TK
P® (tem Gonee 4To Ha BO3MOXHOCTh mpuMeHeHUs cT. 428 'K P® nnsg ucnpaBneHus
3JI0yOTPeOIEHUI B CIyyae OTKJIOHEeHUSs oT nmooxeHuii ct. 319 'K PD npsimo ykazaHo
B 1. 38 mocTaHOBJIeHUST). B ocTalbHBIX XK€ cUTyalusax (HalmpuMep, KOrjaa TaKoe yClio-
BHE BKJIIOYEHO B IOTOBOP, 3aKJIIOYEHHBII MeXy PABHOIIPABHBIMU KOMMEDPCAHTAMU) HE
CYIIECTBYET KaKUX-JTHOO CEphe3HBIX MOJIUTUKO-IIPABOBBIX IIPUUMH TSI OTpaHUYCHUS
CBOOOBI JOrOBOPA.

IMpennucanus ct. 319 'K P® yHuBepcanbHbl. YCTaHOBIIEHHASI UMW OYEPETHOCTD MPH-
MEHseTCsl TP JII0OOM IMOTalleHUH JII0OO0To NeHEXKHOIo TpeOOBaHMsI, B YACTHOCTU MPU
yIiaTe Mopy4yuTesieM, OrpaHUYMBILIEM CBOIO OTBETCTBEHHOCTb TBepmoi cymmoit (m. 10
nocraHoBieHus [Tnenyma BAC P® ot 12.07.2012 Ne 42); ripu ynoBJIETBOPEHUU Kpe-
JIATOpPA MO 00513aTENbCTBY, 00ECIIEYEHHOMY 3aJI0IOM, U3 CTOUMOCTHU 3JI0KEHHOTO UMY-
mectBa (1. 5 nadpopmanrorHoro mickMa [Ipesunnyma BAC P® ot 20.10.2010 Ne 141);
MpU MpeKpalleHUU NeHEXKHbIX TPeOOBAHUIA 3a4€TOM, B TOM YMCJIe MPU YAaCTUYHOM 3a-
yere (1. 6 MHGopManroHHoro muckMa [pesuanyma BAC PD ot 29.12.2001 Ne 65).

35

Pa3BepHyTyto aprymeHTammio cM.: JloroBOpHOE M 00s13aTeIbCTBEHHOE MPaBO (00IIast YacTh): MOCTaTeHHBIN
KOMMeHTapHii K ctatbsim 307—453 I'paxknanckoro konekca Poccuiickoit @eneparuu. C. 149 (aBTOp KOMMEH-
tapusi K cT. 319 'K — A.A. T1aBioB).
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[Tpu 3TOM ITpaBUIIa MTAHHOM CTATHU MPEACTABIISIOT CO00I lex generalis. UHast ouepeTHOCTh
rnoraieHus: TpeboBaHUI MO AEHEXHOMY 00513aTeIbCTBY MOXET OBbITh MpPEayCMOTpeHa
CIIeLMaIbHBIM 3aKOHOM. B cBsi3u ¢ atum npeanpunstoe BC P® B a63. 3 m. 37 nocra-
HOBJICHUS 3a0CTPEHNE BHUMAHUS Ha TOJ0OHOI BO3MOXHOCTU OCOOOTO PETyINPOBAaHUS,
HMMEIOILIEro NpropuTeT nepel npeanucanusimu ct. 319 'K P®, a paBHO BocnpusiTie B
3TOM KadecTBe TosoxkeHuit 1. 20 cr. 5 PenepanbHoro 3akoHa ot 21.12.2013 Ne 353-D3
«O TOTPeOUTETHCKOM KPEIUTES» BITOJIHE OIMPABIAHHO M 3aCITy>KUBACT ITOMIEPKKH.

XXVI. O4yepenHOCTb NorawieHN HeCKONIbKUX OQHOPOAHBbIX
065s13aTeNbCTB AOJNKHUKA

N3BaeyeHnss U3 NOCTAHOBJIEHUS

«39. IpaBuna cratbu 319.1 'K P® npuMeHsIOTCS K JTIOOBIM OTHOPOIHBIM 00s13aTeb-
CTBaM HEe3aBUCUMO OT OCHOBAaHM1 UX BOSHUKHOBEHMSI, B TOM YHCJIE K OMHOPOIHBIM 0051~
3aTeIbCTBAM JOJDKHUKA TIepel KpeAUTOPOM, BO3HUKIIIUM KaK 13 pa3HbIX IOTOBOPOB, TaK
M 13 OJHOTO J0rOBOpa.

40. IMonoxenns mynkra 2 ctatbut 319.1 'K P® nomiexat mpuMeHEHUIO B TEX CITyJasx,
KOrJa MO BCEM OTHOPOIHBIM 00513aTEIbCTBAM CPOK MCTIOTHEHUST HACTYMWI JINOO KOoraa
0 BCEM OJHOPOIHBIM 00513aTEIBCTBAM CPOK MCITOJTHEHUS HE HACTYIIWII.

Hampumep, B ciaydasix, Korma JOJDKHMK He yKas3aj, B CUeT KaKOTo M3 OJHOPOIHBIX 00sI-
3aTEJILCTB, CPOK MCIOJHEHMS IO KOTOPBIM HACTYITIJI, OCYIIECTBJIECHO MWCIOJHEHME,
U CpeIy TaKUX 00513aTeNIbCTB UMEIOTCS Te, MO KOTOPBIM KPEAUTOP UMEeT obecrieyeHue,
HCIIOJIHEHHUE 3aCUMUTHIBAETCS B MOJIb3Y 00S3aTENIbCTB, IT0 KOTOPBIM KPEIUTOpP HE UMe-
eT obecrieueHus1. [Ipu 3TOM 00513aTEILCTBO, 3a HEHaHIeXallee UCITOJTHEHUE KOTOPOro
MpeIrycMOTPeHa TOJIBKO JIIIb HEYCTOKA, He CYMTAeTCsI 00eCIeYeHHBIM B CMBICTIE TTYH-
kta 2 cratbu 319.1 'K P®.

[Monoxenust mynkra 3 crateu 319.1 'K P® noanexar MpuMeHEHUIO K TEM CIIydasiM,
KOTJa UMEIOTCSI TOJIbKO OOecreyeHHbie JUOO TOJBbKO HEOOECIeYEeHHbIE OJHOPOAHBIE
00413aTeNIbCTBA C PA3IMYHBIMUA CPOKaAMU UCTIONHEHUS. [Ipu 3TOM U3 HeobecrieUeHHBIX
Wi U3 00ecrlevyeHHbIX 0013aTeIbCTB MPEUMYILECTBO UMEET TO 00S3aTEIbCTBO, CPOK
HCTIOJIHEHUSI KOTOPOTO HACTYIWI WU HACTYMUT paHbllIe, JU00, KOraa 00s3aTeabCTBO
HE MMEET CPOKa UCIMOJHEHUS, TO 0053aTeIbCTBO, KOTOPOE BO3HUKIO paHblie. Eciu
CPOKM UCIIOJTHEHUS O0ECIeUeHHbIX JUOO HEOOEeCTIEYeHHBIX 0053aTeNbCTB HACTYITUIN
ONIHOBPEMEHHO, UCIOJHEHUE MEXIYy HUMU paclpenessieTcsl MponopluoHaibHo. Bme-
CTE C TeM, €CJIU CPeAN OTHOPOIHBIX 0013aTEIbCTB UMEIOTCS T€, O KOTOPBIM CPOK UC-
MOJTHEHWS HACTYMWI, U T€, CPOK UCIIOJTHEHUS MO KOTOPBIM HE HACTYITWJI, UCTIOJTHEHHOE
B MIEPBYIO OYEPENb PACTIPEACISIETCS MEXAY 00513aTENbCTBAMU, CPOK UCTIOJTHEHHUS IO KO-
TOPBIM HACTYIWI B COOTBETCTBUU C MpaBUIaAMU, MPETyCMOTPEHHBIMU MyHKTaMU 2 U 3
ctatbu 319.1 TK PO.

41. ITo cmbicny nyHkTa 3 cratbu 199 I'K P® B ciiyyae, Korma DOJDKHUK HE yKa3ajl, B CYET
KaKOIro M3 OJHOPOIHBIX 00sI3aTe/IbCTB OCYILECTBICHO UCIIOJHEHNME, U CPEAU HUX UME-
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10TCSI TPeGOBaHUS KPEAUTOPA, IO KOTOPIM MCTEK CPOK MCKOBOM TaBHOCTU, UCIIOJHEH-
HOE 3aCUMTHIBAETCSI B I10JIb3y TPEOOBAaHUIA, IT0 KOTOPHIM CPOK MCKOBOM TaBHOCTU HE MC-
TeK, B IIOPsIAKE, yCTaHOBJAEHHOM IyHKTaMu 2 1 3 ctaThi 319.1 'K PD».

KommenTapuii®

NHurepniperalius paBui 00 ouepeIHOCTH MOoTallleHUsI HECKOJIbKUX OMHOPOIHBIX 00s13a-
TeJIbCTB U3HAYAJIBHO BBIIVISIACNIA KpalfHe CIIOKHOM 3agadeil. OTa CJI0XXHOCTb BO MHOTOM
Obula OOyC/IOBJIE€HA OY€Hb HM3KMM YPOBHEM 3aKOHOAATEIbHON TEXHWUKM ITOJOXEHUM
cT. 319.1 'K P®, n3-3a 4ero TeKCT 3aKOHA BBIIJISIACI COBEPIICHHO CIIy4aifHBIM Ha0OpOM
NpeanucaHuii, He UMEIOIIMM BHYTPEeHHEN JIOTMKU U cucTteMbl. K yectu BepxoBHoro
Cyna, eMy yIajaoch B 3HAUUTEJIbHO CTeTICHN HUBEJIUPOBATh JAHHBIC HEIOCTATKH.

IIpexne Bcero 1. 40 mocTaHOBAEHUS MPUIAET MTPaBWIaM 00 OYEPETHOCTH MOTallleHUs
HEKOTOPYIO0 CUCTEMHOCTb peryaupoBaHusi. CornacHo nosuuuu BC P® nocnenosatesb-
HOCTb KPUTEPMEB 3aUMCICHUS UCTIOJTHEHUS (Ha CIydaid, eCJIM IOJDKHUK HEe OIpeneTuI
€ro Ha3HaueHUe) BBIMJISIIUT ClIeAyoUM 06pa3oM: 1) 06513aTeabCTBO, CPOK UCTIOTHEHUS
KOTOPOTO HACTYNWI; 2) 00s13aTeIbCTBA, HE UMeloIe obecrieueHus ; 3) 00513aTeIbCTBO,
CPOK HCIIOJIHEHUSI KOTOPOTO HACTYIUJI paHee, TM00 — s 00513aTeNbCTB, HE UMEIOIIUX
CpOKa, — KOTOPOE BO3HUKIIO paHee; 4) MPOMOPLIUOHAIBHO.

KoHeuyHo, Takasl mocjienoBaTe/IbHOCTh Jajieka OT uaeana’’ v omepupyeT JOCTaTOYHO
rpy6eiMu HacTpoiikaMu. OIHAKO TO OOCTOSTENIBCTBO, YTO TaKasl IOCJIEI0BATEIbHOCTD
obpa3yeTcs B CUCTEMY U 3Ta CHCTEMa yxKe HallOMUHAeT Ty, KOTOpas ILUIaHKpOBajach K
BBeneHuio B KoHueniuu pedopMrupoBaHUs OOIIMX MOJIOXKEHUI 00s3aTeIbCTBEHHOTO
npasa Poccnu (11. 3.5 pasnena II), — HecomHeHHO, 3aciyra BepxoBHoro Cyna.

3aciykuBaeT TakKe MomIep XKy 1 To, uTo BC PD He ynoBOJILCTBYETCST TOIBKO MOCTPOE-
HUEM CUCTEMBbI 3a4MCIICHUST UICTIOJTHEHUST, HO M TILITAETCST YCOBEPIIEHCTBOBATD €€, MCKITIO-
YUB HanboJjIee HECTIPaBeUTMBBIE U OMUO3HBIE PE3YJIbTaThl, K KOTOPHIM OHA MOXET IpUBe-
ctu. IMEeHHO Ha 5TH 11eJIM HarpaBJieHo ykazaHue Cyma o TOM, 4To IS HeJIeil IpUMeHEeHMST
m. 2 ct. 319.1 TK P® HeycToiika He MOXET paccMaTpUBaThCS Kak obecriedeHue (a63. 2
1. 40 mocranosienus). K coxanenuio, npemraraemoe BC P® pemreHne mpoodiieMbl HO-
CUT YaCTHHIN Xapaktep. Kyna repcrekTuBHee B 3TOM BOIIPOCE BBITJISIAEIIO ObI BOCTIPUSTHE
PETYIMPOBAHMS, COAEPKALLETOCS B MEXAYHAPOAHBIX akTax (1. 3 cT. 6.1.12 [IpuHLMIIOB
YHUJIPYAun. 4 cr. 111.-2:110 MoaenbHBIX IpaBUJI €BPONEiCKOro 4aCTHOTO Mpasa), Tae
TIPYOPUTETOM B OTIPEIEIIEHUM OYEPETHOCTH 3a4MCIIeHUsT 00JIamaloT «00s13aTeIbCcTBa, 110
KOTOPBIM KpeIuTOp MMeeT HauMeHbllee obecriedeHre». Ha repexon K 6oJiee TOHKUM Ha-
cTpoiikam cucteMbl BepxoBHbiii Cyn P® moka He pemmics. Yto, ogHako, caMo 1o cebe
HEe UCKJTIOYaeT BEIPA0OTKY TaKMX KPUTEPUEB AaTbHENIIIeH TPaKTUKOM.

B mensix yerpaneHmsT Bo3MOXHBIX aAeBranuii BC P® uckimouns cuTyalnio, IIpu KOTO-
poit mpuMmeHeHue npasui cT. 319.1 'K PD o 3auncieHnn NCIIOTHEHUSI IIPUBOIMIIO OB

36

37

ABTop — A.A. T1aBos.

IMonpobHee 0 BapraHTaX MOCTPOEHUST TAKOM CUCTEMBI, MPeTaraeMbIX MEXIYHAPOIHBIMM aKTaMU YHUGbUKa-
LMY YaCTHOTO MpaBa, cM.: JJoroBopHOe 1 00513aTeIbCTBEHHOE MPaBO (00I1Ast YaCTh): MOCTATENHBI KOMMEHTA-
puii k crathsim 307—453 I'paxmanckoro komekca Poccuiickoit @enepannu. C. 151—154 (aBTOp KOMMEHTapHst
kct. 319.1 K — A.A. [TaBnoB).
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K IOralleHUIO 3aJaBHEHHBIX TPeOOBAaHUI paHee TeX, 0 KOTOPhIM CPOK JABHOCTH ellie
He uctek (11. 41 moctaHoBeHus ). KoHeUuHO, apryMeHTaIMs TAKOTO TTOIX01a CO CCHUTKOM
Ha npeanucanus 1. 3 cT. 199 'K P® BbIMISAAUT HECKOJIBKO MCKYCCTBEHHOI. OmHaKO
BbiiBuraeMass BC P® uaest o ToM, 4YTO B OTCYTCTBHE CIIELIMAIIBHOTO BOJIEU3bSIBICHUS
JOJDKHUKA MPEANMCaHUs 3aKOHA He MOTYT TPaKTOBAThCSI TAKMM 00pa3oM, YTOObI aBTO-
MaTUYEeCKM UCKIII0YATh [IJIS1 JOJDKHMKA 3alUTY, IPEIOCTaBISIEMYIO TaBHOCTBIO, SIBJISIET-
Cs1 30PaBOii U 3aCYKMBAET IMOAACPKKU.

HakoHel1, CTONUT TTOJIOKUTENILHO OTMETUTh 1 001Iee yKazaHue BepxoBHoro Cyna P® B
1. 39 mocTaHOBJIEHUST 00 YHUBEpPCAJIbHOM XapakTepe coaepkammuxcs B ¢T. 319.1 'K P®D
npearmcannii. OHO co3maeT BEpHBI OPUEHTUP IS MIPAKTUKY, CUTHAIM3UPYS O IOITy-
CTUMOCTH MCITOJTb30BaHMSI COOTBETCTBYIOIINX IIPABUJI HE3aBUCHUMO OT TOT'O, BO3HUKIIN
HECKOJIPKO OMHOPOIHBIX TPEOOBAHUI U3 OJHOTO WX PA3IMYHBIX OCHOBAHUI — €IUHO-
TO JOTOBOpPA, HECKOJIBKUX TOTOBOPOB OMHOTO WUIM PA3IMIHBIX BUIOB JTUOO BOOOIIE U3
OPUANIECKIX (DAKTOB Pa3IMYHON MPAaBOBOM ITPUPOIHL.

B 1o Xe BpeMs Hellb3s He 00paTUTh BHUMAHMS Ha OHY AeTaib. Tak, O4eBUAHO, UTO 3a-
KoH B1I. 2 1 3 cT. 319.1 T'K mbITaeTcs yragath, mmoraiieHue KaKoro J0Jra ObLUTIO ObI Hau-
0oJiee BLITOAHBIM JIJTS KpEAWUTOPA B CUTYALIMH, KOTIA TIOJKHUK CBOIO BOJTIO B OTHOIIIEHUH
aTpuOyLMM TUIaTexXa He BhIpa3ml. Ho Ha mpakTHKe JajleKo He Bcerma nmoramieHue 6oee
HOBOT0, HO He00eCIIeYeHHOTO I0JITa OYIET BhITOIHEE, YeM MoralleHne 00ecTieY4eHHOTO
3aJI0TOM WJIM TIOPYYUTEJILCTBOM JOJITa, TI0 KOTOPOMY BOT-BOT MCTEYET CPOK JABHOCTH,
OCOOEHHO eCJI caMU 3TU obecriedeHUs UMEIOT COMHUTEIBHYIO HalleXKHOCTh. B ¢BsI3U ¢
STUM TIPUXOAUTCS COXAJIETh, UYTO POCCUNCKMIA 3aKOH He BOCIIPUHSIT aOCOJIOTHO 31pa-
BYIO MIEI0, 3HAKOMYIO MHOTMM ITPaBOITOPSIAKAM M aKTaM MeXKIyHapOTHOM YHU(DUKALITHA
YacTHOTO TpaBa, O TOM, YTO ITPU HeyKa3aHUM JOJDKHUKOM aTpUOYLIMK TuiaTeXXa Takoe
MpaBo MEPEXOAUT K KPEAUTOPY, a COOTBETCTBYIOLIAS UepapXUsl OOLIMX MPaBUIl aTpUOY-
LIMM 3aITyCKaeTCsl TOJbKO TOTAa, KOraa KpeauTop YIYCTUII 3Ty BO3MOXHOCTh. BMmecTe ¢
TeM, Kak npencraniseTrcs, BC P@D mor ObI BEIBECTH 3TY UAEIO U3 TEJICOJIOTMYECKOTO TOJI-
koBaHuA 1. 2 1 3 cT. 319.1 T'K. deiicTBUTENBHO, €CJT OCHOBHAS 1I€JIb 3TUX HOPM COCTOUT
B TOM, UTOOBI yragaTh MHTEePEC KPEAUTOPA, TO KaKOI CMBICIT AeJaTh 3TO B CUTYallluM, KOT-
Jla KpeIUTOp cpaly MmocJe MoJydeHHs TI1aTexa M3BelaeT JOJDKHUKA O CBOEM MHTepece 1
YKa3BIBaeT, B CUET KAKOTO U3 00513aTE/IBCTB HJOJKHIKA OH ITPWHSUT TIOJTydeHHBIN TUTaTeX?

XXVII. AnbTepHaTUBHbIE 06513aTeNbCTBA

N3BaeyeHns U3 NOCTAHOBJIEHHUS
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«42. Ucxons n3 nonoxennit crater 308.1 T'K P® 00 ambTepHaTHBHBIX 00s13aTEILCTBAX
He SBJISIeTCS albTEPHATUBHBIM 00513aTeJIbCTBO, MPeAMET KOTOPOTO OIpeaesieH, HO Kpe-
JUTOPY MPEeIOCTaBIEHO MPaBO BbIOOPA M3 HECKOJIBKUX MPEeIyCMOTPEHHBIX 3aKOHOM CITO-
CcO0OB 3allIMTHl CBOET0 HAPYIIEHHOTO TpaBa, HAIPUMED, B Clydasix, MpeayCMOTPEHHbBIX
myHKTOM 1 ctatbu 475, myHKTOM 1 ctathu 612, myHktoM 1 ctathu 723 'K PO.

43. Tlo cmuicay crathu 308.1 'K P® npu BbIOOpE yIIpaBOMOUYEHHBIM JIMIIOM OTHOW U3
aJIbTePHATUBHBIX OOSI3aHHOCTEN 00S3aTENbCTBO TMEPEeCTaeT ObITh AJTbTEPHATUBHBIM U
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CUMTAETCSI, YTO OHO COCTOSIJIO U3 BHIOPAHHOTO AEUCTBUS (BO3IAEPKAHUS OT NEUCTBUS)
C MOMEHTA €T0 BO3HMKHOBeHUs. HampuMep, ecii BEIOOP OCYIIIECTBIICH B MOJIB3Y 3aEM-
HOTO 00513aTeILCTBA, TO MPOIICHTHI 32 TTOJIb30BaHKUE NEHEXKHBIMU CPEICTBAMU HAYMCIIS -
IOTCSI HE C MOMEHTa BbIOOpa, a ¢ TOr0 MOMEHTAa, KaK OH ObLI ObI OIpeaesieH, eClii Obl
00513aTeIbCTBO M3HAYAJIBHO SIBJISLIOCHh 3aeMHBIM (yHKT 1 ctathu 809 'K P®). ITocne
OCYIIIECTBJICHUS BBHIOOPA YIIPAaBOMOUYEHHOE JIMIIO HE BIIPaBe B OMHOCTOPOHHEM ITOPSIIKE
ero oto3Bath (nyHKT 2 ctatbu 308.1 'K PD).

44, 3aKOHOM, WHBIM ITPAaBOBbLIM aKTOM HJIN JOTOBOPOM MOXKET OBITb IpeEaAyCMOTPEH CPOK,
B TCYCHNEC KOTOPOTO YIIPaBOMOYCHHOC JIMLIO 00s13aHO COBCPIIUTD BbI60p.

B ciygasix, korma Takoii CpoK He IIPeayCMOTPEH, YIIPaBOMOUCHHBINM Ha BBIOOD TOJIKHUK
MOXET COBEPILIUTH BHIOOP ITyTEM MCIIOJHEHUS OMHOI U3 aJIbTepHATUBHBIX 00sI3aHHO-
CTel B CPOK, YCTAHOBJICHHBI [JIST UCTIOJIHEHMST 00sI3aTeIbCTBA.

Ecnu 10/DKHUK He cienan BEIOOp B YKa3aHHbBIE BBIIIE CPOKU, YIIPABOMOYEHHBIM Ha BbI-
60p craHoBUTCs Kpenutop (myHKT 1 ctateu 320 'K PD).

45. I1pu OTCYTCTBUU YCIOBUS O CPOKE MJISI OCYIIECTBICHMS BEIOOpA YIIPABOMOYEHHBIE
Ha BBIOODP KPEIUTOP MUJIU TPETHE JIMIIO JOJIKHBI OCYIIIECTBUTH BRIOOP B pa3yMHBIN CPOK
(ryukr 3 crateu 307 'K P®, nyskT 2 crateu 314 'K P®). Ecau aTtoro He caenaHo,
JOJDKHUK BIIpaBe MOTPe6oBaTh OT KPeAUTOPa WIM TPETheTo JIMla yKa3aHUil Ha Mpe-
MET UCIIOJIHEHUsI 00s13aTeIbCTBA, a B CIy4ae MX HEMOCTYILUICHUS B IIPEAYCMOTPEHHBIIA
nyHKToM 2 ctaTth 314 TK P® cpok mcnoaHUTH 0653aTEILCTBO IO CBOEMY BEIOODY.
JOMXHUK, He MOJYYMBIIMI yKa3aHUM OT YIIPaBOMOYEHHOIO JIMLIA Ha MpeIMeT UC-
MOJIHEHMSI 00s13aTeNIbCTBA, HE CUMTAETCS IIPOCPOYMBILIKM, B TOM YKCJIE B ClIydae, eCliu
OH He oDOpaTWiiCcs K KPEeOAUTOPY MM TPETheMY JIMILY 3a IOJYyYeHUEM STHX YKa3aHUM
IocJie UCTeUEHUsI CPOKa, YCTAHOBJIIEHHOIO Ha OCYyllecTBIeHue BbhiOopa (ctathu 405,
406 T'K PD).

46. B ciydae, Korma 10 OCYIIECTBIEHUS BEIOOpA YIIPABOMOYEHHBIM JIMLIOM MCITOJIHEHKE
OIIHOTO W3 aJIbTEPHATUBHEBIX NEMCTBUI CTAIO OOBEKTHBHO HEBO3MOXHEIM IO OOCTOSI-
TeJIBCTBAM, 3a KOTOPhIE HU OTHA U3 CTOPOH HE OTBEYaeT, KPeIUTOP BIIpaBe TPeOOBATh OT
JOJDKHUKA OCTaBIIETOCS BO3MOKHBIM MCITOJTHEHUS.

Ecau vcnonHeHWe OOHOTO M3 ABYX IEMCTBUII CTAJI0O HEBO3MOXKHBIM IO OOCTOSITEIIb-
CTBaM, 3a KOTOpHIE OTBEYAET JOJDKHUK, M €My IIpUHAIJIEKAIO IIPaBO BBIOOPA, KPEIUTOP
BIIpaBe TPpeOOBATh OCTABIIIETOCS BO3MOXHBIM MCIIONMHeHNA. Eciii B yKazaHHOM ciydae
TIpaBo BEIOOpA IIPUHAJIEKAIO KPEAUTOPY, TO OH BITPaBEe 110 CBOEMY YCMOTPEHMIO TPeOO-
BaTh JJM0O BO3MEIICHUS YOBITKOB, IPUYMHEHHBIX HEBO3MOXHOCTBIO MCTIOJTHEHUS 3TOTO
IEUCTBUSI, INOO OCTABIIETOCS BOZMOXHBIM MCITOJTHECHUSI IPYTOTrO NeCTBUS.

Ecnm HEBO3MOXHOCTh MCTIOJIHEHUSI OTHOTO U3 IEMCTBUI HACTYNUJIA IO 00CTOSATEb-
CTBaM, 3a KOTOpbIE OTBEYAeT KPEIUTOP, M MIPaBO BHIOOpA MPUHAIIEKAIO JOJIKHUKY,
MOCJIEAHUI 0CBOOOXIAETCST OT UCITOTHEHUsI 00si3atenbeTBa (cTaThst 416 K PD). Ecin
B YKa3aHHOM cJlydae MpaBo BbIOOpa MPUHAMIEXKAI0 KPEAUTOPY, TO OH BIIpaBe MoTpe-
00BaTh UCIIOJHEHUS] OCTaBIIelCsl 00SI3aHHOCTU TaK, KaK eciu Obl OH clefal Takoi
BBIOOD».
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KommenTapuii?

A)

b)

Crenmduka agbTepHaTUBHOTO (pa3IeINTEeIbHOTO) 00s13aTeNIbCTBA 3aKITI0YASTCS B HAJIM -
YUYW B HEM HE OJHOT0, a HECKOJIBKUX BO3MOXHBIX IIPEAMETOB, IIPUTOM UTO IIPEAOCTAaBIIE-
HMeE 110000 U3 3TUX IPEAMETOB SIBJISIETCS HAJIEXAIUM UCIIOTHEHUEM.

XapakTepHbIM aTpUOYTOM ajlbTePHATMBHOIO 00sI3aTEIbCTBA BBICTYIIAET MPaBO BHIOOpa
npenmera ucnosHeHwus. [1o cBoeit mpaBoBOM MPUPOAE OHO OTHOCUTCS K YUCIY TTpaBo-
U3MEHSIIOIIUX CeKYHIApHBIX MpaB. EMy He MpOTHMBOCTOUT Kakasi-nubo 0053aHHOCTh
JIPYTOil CTOPOHBI, a €ro peajin3alys BiedyeT u3MeHeHue ods3areabcTBa. OcylecTBie-
HUe BbIOOpA IMpeKpallaeT albTepHaTUBHOCTD, MpeBpaiuas (Moauuuupys) oos13aTelb-
cTBO B opauHapHoe. [TogoOHOe u3MeHeHue yCTpaHsIeT CBOMCTBEHHOE albTepHATUBHO-
My 00513aT€JIbCTBY COCTOSIHUE HEOMPENeJEHHOCTU U SIBJISIETCSI €CTECTBEHHOW CTaauei
ero pa3BuTus (IMHaMuKU). [Ipu 3TOM ocyllecTBIeHUEe BbIOOpAa HOCUT MMEHHO TpaBo-
U3MeHsIoIuii xapakrtep. I[Ipekpamias anibTepHaTUBHOCTb, OHO HE MpEeKpallaeT camo
00s13aTe1bCcTBO. COOTBETCTBEHHO, COXPAHSIOT CBOIO CUJTY M 3HaUYE€HUE BCe MPUHAMIEXK-
HOCTU TaKOTo 00s13aTebCcTBa (HAPUMEDP, BO3PaXXEHUS WM JNOMOJHUTEbHbIE 00sI3a-
TeJIbCTBA).

OTedecTBEeHHOE 3aKOHOIATEILCTBO HE COMEPKUT MPSIMOTO YKa3aHUs Ha IEeMCTBUE aKTa
BBIOOpA. DTOT Ipoden BocrogHeH BepxoBHbiM CynoMm B I1. 43 ITOCTaHOBJICHMUSI, B KOTO-
poM Tipu3HaHa oOpaTHasl CuJia aKTa BblIOOpa — BbIOpAHHBIN TIpeIMeT CYUTAETCST eaUH-
CTBEHHBIM MPEIMETOM 0053aTeJIbCTBA, CYLLIECTBOBABIIMM C caMOro Havaaa. Tak, eciu
B Ka4eCTBE aJbTEPHATUB BBHICTYIAIM yILIaTa ASHEXHON CYMMBI WIM Tiepenada BeIu,
TO BBIOOD, OCYIIIECTBJICHHBIN B MOJIB3Y MEPBOIl U3 aJbTepPHATUB, O3HAYAET, YTO TaKOE
00513aTEILCTBO TOJDKHO PAacCMAaTPUBATBCS KaK ACHEXKHOE C CaMOIro0 MOMEHTa €ro BO3-
HUKHOBeHUSI. COOTBETCTBEHHO, K TAKOMY 00S13aTE€JIbCTBY OYIYT IPUMEHSITHCS TTpaBUIa
ct. 317.1 'K P® 1 Ha cymMy 10J1ra ¢ MOMEHTA €r0 BO3HUKHOBEHMS (2 HE C MOMEHTA BbI-
0opa) OymyT HAUMCIISITECS PETYISITUBHBIC TIPOIIEHTHI, €CIM UX HAUYMCIICHUE TIPEayCMO-
TPEHO 3aKOHOM WJIM TOroBopoM. Kpome Toro, Kk TakoMy 00513aTesibCTBY OyayT IpuMe-
HaTbcs npeanucanus cr. 395 'K P® u Ha cymMy 3a10/KEHHOCTUA OyIyT HAYMCIISThCS
MIPeAYCMOTPEHHBIC YKa3aHHOM CTaTbell OXpaHUTEIbHBIE MPOILICHTHI C MOMEHTa IIPO-
CPOYKH, a HE C MOMEHTAa BO3MOXHO 00Jiee MO3AHEr0 OCYLIECTBICHUST BbiOOpa. Takoit
TTOIXOII 3aCIIy>KMBAeT BCECTOPOHHEH nmonaepkku. OH OTBeYaeT CYIIIHOCTH aKTa BeIOOpA.
ITocKonbKY 1LIeNbI0 MOCIETHETO SIBISICTCSl YTOUHEHNE HEOIIPEIeICHHOCTH IIpeaMeTa, HO
He IIpeKpalleHne 00s13aTeIbcTBa U BOSHMKHOBEHME Ha €T0 MECTe HOBOTO, IOTUYHO, YTO
3a OCYIIECTBJIEHUEM BbIOOpa IMpu3HaeTcs obpatHas cuia. [Ipennaraemoe BepxoBHBIM
CynoM moHUMaHME PeTPOAKTUBHOTO NEHCTBHUS aKTa BEIOOpPA MOCICI0BATEIILHO BOILIO-
maet uaero, HamedeHHylo I1pesnanymom BAC P® B 11. 17 nHdopMaLimOHHOrO MuchbMa
BAC P® ot 24.09.2002 Ne 69, a Takke COOTBETCTBYET OOLLEEBPONEACKIUM TEHACHIUSIM
peryJIMpoBaHMSI.

ITpaBo BBIOOpa MpeaMeTa MCIOJHEHUs OCYILECTBIISIETCSI TIOCPEACTBOM aKTa BbIOOpa
YIIPaBOMOYEHHOTO Ha 3TO Jinlia (CTOPOHBI 00s13aTeIbCTBA WJIH TpeThero Jinia). [1o cBo-
el FOPUINYECKOM TTPUPOIE aKT BEIOOPA TTPENCTaBIsIeT COO0 OMHOCTOPOHHIOK CIEKY 1
MTPOM3BOIUT TTPaBOBOIl 3(PEKT ¢ MOMEHTa €r0 BOCIIPUSITUS APYTOil CTOPOHOM (CTOpO-
HaMM B CJTyyae OCYIIECTBICHUS TTpaBa BLIOOPA TPETHUM JIMIIOM).
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B)

)

1)

Ceob6opgHas TpnbyHa

[TockonbKy BbIOOp HaIlpaBieH Ha yCTpaHEHME HEOIPEeNeIeHHOCTH, OH SIBJISICTCS aK-
TOM OKOHYATEJIbHBIM U HE MOXET OBbITh A€3aByMPOBAH IOCJIE TOTrO, KaK ObLI BOCIIPUHST
angpecatoM (11. 43 1moctaHoBieHus1). IlogoOHOe pellieHre BOILIOMIAST TPATUIIMOHHBIN
JUIS1 OTEYECTBEHHOTO MPAaBOMOPSIAKA MOAX0I K OMIHOCTOPOHHE-00S3bIBAIOIIUM CIEIKaM
(B 4aCTHOCTH, aHAJIOTMYHOE Pa3bsiCHEHUE MUMeeTCs B 1. 9 mH(MOPMALIMOHHOTO IMMChMa
[pe3unnyma BAC P® o1 29.12.2001 No 65 B OTHOLIEHUHU 3asIBJIEHUsI O 3a4eTe) U HE BbI-
3bIBAET BO3PAXKECHUIA.

AKXT BBIOOpa OTHOCHUTCS K YUCITy He(hOpMaJIbHBIX cliesIoK. [T0CKOIbKY 3aKOH WM YCIIOBUS
00413aTeNbCTBa He YCTaHABIMBAIOT MHOTO, aKT BEIOOPA MOXKET OBITh OCYIIIECTBJIEH B JIO-
60i1 popme (11. 1 c1. 159 T'K PD), B TOM Uniciie myreM KOHKITIOAECHTHBIX TeUCTBUIA. B CcBsI-
3u ¢ 3TUM BepxoBHbIii Cyn abCOTI0THO BEPHO YKa3bIBAE€T Ha TOMYCTUMOCTb OCYIIIECTBIIC-
HUSI BBIOOpA M TTyTEM MPEIOCTaBICHMS YIIPABOMOUYEHHBIM Ha BHIOOP JTOJDKHUKOM OTHOTO
W3 aJIbTEPHATUBHBIX TPEIMETOB 00s13aTebCTBA (a03. 2 1. 44 TOCTAaHOBJIEHUS).

I1o ob6iemy npaBuily IpaBo BbIOOpA IpeaMeTa UCIIOJHEeHUSI B aJlbTepHATUBHOM 00s13a-
TEIBCTBE IMIPUHAIJICKUT TOJLKHUKY. OIHAKO 3aKOHOM MJIM JOTOBOPOM MOXKET YCTaHABIIH-
BaThCsl M MHOE pellleHre — HaleJieHe IIPaBOM BBIOOpA KPEIUTOpPA WX TPETHETO JINIIA.

CpoK OCYIIECTBIIEHUST BLIOOPA YITPAaBOMOUYEHHBIM JIMIIOM MOXET OBITh YCTAaHOBJICH 3a-
KOHOM WJIM 1oroBopoM. Borutoliast aTy pazyMHyto uaeto B a63. 1 1. 44 rocTaHOBIEHMUS,
BepxoBHbiit Cyn mouyeMy-TO MCHOJIb3yeT KaTErOpUio «00s13aHO OCYILECTBUTH BHIOOD».
ITonoOHast TepMUHOJIOTHS TIPEACTABISIETCS HEKOPPEKTHOM M TTPOTUBOpEYalleil Iprupo-
Jie TIpaBa Ha BBIOOp KaK CeKyHIapHOro Ipana. Jlomyckasi Takoe cioBoynoTpedyieHue, BC
P®, Bunumo, mbITajICS ONpaBAaTh MCIIOJb30BaHME B KAYECTBE TIOCIIEACTBHS HEOCYIIECT-
BJICHUSI BBIOOpA KATETOPUH «IIPOCPOUKH». OTHAKO MOCIETHSS He CBSI3aHa IMOHITUITHO
HUCKITIOYUTENIEHO C HEVCITIOJTHEHNEM O0SI3aHHOCTH, U e YITOTpebJieHre BOBCe He TpeDo-
BaJIO MCTOJIb30BaHUS TEPMUHOJIOTMH, MICKAXKAIOILEH CYyTh pacCMaTPpUBAEMOTO SIBIICHUSI.

ITo cMmbIciy a63. 2 1. 44 TTOCTaHOBJIEHUSI, €CJIM CPOK OCYILECTBIICHUS BbIOOpa HE yCTa-
HOBJICH CITEIIMAJIbHO, YIIPABOMOUYEHHOE JIMIIO MOXET OCYIIECTBUTH 3TO IIPaBO B CPOK,
YCTAHOBJICHHbII 1J11 UCIIOJIHEHMS 00s13aTeIbCTBA.

B a63. 2 1. 44 u1 11. 45 noctaHoBneHus: BepxoBHbeiM CynoM mpennpuHsTa MOMbITKA pa3b-
SICHUTb ONMH U3 BaXXHEWIIMX BOMPOCOB MHCTUTYTA aJIbTEPHATUBHBIX 00S3aTEILCTB —
O MOCJIEACTBUSX HEOCYIIECTBICHUSI YIIPABOMOUYEHHBIM JIMIIOM TMPUHAIIEXKAIETO eMy
MnpaBa BbIOOpa B YyCTAHOBJIEHHBINA CPOK.

[Tpu 3ToM BepxoBHblii Cyn MCXOAUT M3 HEOOXOAMMOCTH TP DepeHINPOBAHHOTO PEry-
JIMpOBaHUS. Pa3imunsa HauUMHAIOT TIPOSIBIISITECS yKe B BOIIpocax cpoka. Ecim TakoBoit
CIIEIIMAJIbHO HE YCTaHOBIICH, TO, ITo0 MHeHMI0O BC P®, moIKHUK MOXET OCYIIIECTBUTh
BBIOOD B IIpeAeIax «CpoKa, YCTAaHOBJICHHOTO IS MCIIOJTHEHUS 00s13aTe/IbCTBA», a yIIpa-
BOMOUYCHHBIC Ha BEIOOD KPEIUTOP YIIM TPEThE JINIIO — «B Mpeaeaax pa3yMHOTO CPOKa».

Kacasich Bornpoca o mocaeacTBUsIX HEOCYILIECTBIEHUS BBIOOpa JOKHUKOM, BepXOoBHBIN
Cyn P® ykaswiBaeT, o CyTH, Ha TIepeXo] ITpaBa BEIOOpa K KPEIUTOPY C OTHOBPEMEHHBIM
JIMILIEHWEM 3TOTO MpaBa AoJKHUKA. [TogoOHast uHTepIipeTalys He COOTBETCTBYET OyKBe
3akoHa. [Ipenmucanus 'K PD, ckopee, CBUIETETBCTBYIOT, UTO ITOCIEACTBAEM ITPOCPOY-
KM OCYIIECTBIIEHUS BEIOOPA JOJLKHUKOM SIBJISIETCS] HE TIEPEXO/ 3TOTO MpaBa K KPeIUuTOpy
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(B OyKBaJIbHOM CMBICJIE CJIOBA — C JIMIIICHUEM 3TOTO TIpaBa JOKHMKA), 8 UMEHHO Haze-
JIEHUE KpeauTopa COOTBETCTBYIOLIUM IIpaBoM BbiOOpa. Takum odpa3oM, MpU IMPOCPOUYKe
TIOJDKHUKA BO3MOXKHOCTH BBIOOpA IMpeaMeTa UCTIOTHEHUS TIpeIoCcTaBieHa U JOJDKHUKY,
u kpeautopy. [TpocpounBIIMiA JOTXKHUK COXpaHSET 3a cO0OM MpaBo BbIOOpA U BIIpaBe
OCYIIECTBUTH €0 U MOCJIC NCTCUCHHUS YCTAHOBIICHHOTO CPOKa, HO IO TOTO, KaK IPaBOM
BbIOOpa BocmojibdyeTcst Kpeautop. [logoOHoe pellleHue BBIMISAUT J0CTaTOYHO TMOKHUM
1 yoragHbiM. OHO TTO3BOJISIET OMHOBPEMEHHO 3allIUTUTh MHTEPEC W KPEaUTOpa, IMpeno-
CTaBUB €My CIIOCO0 CymeOHOI 3aIMThI (BeOb aJbTePHATUBHBIN MUCK HEIOITYCTHM C I10-
UMUK OTEYECTBEHHOTO IPOIIECCYATbHOIO 3aKOHOMATENbCTBA), U NOJDKHUKA, HANEIUB
€r0 BO3MOXHOCTBIO IIPEKPATUTD 00S3aTETLCTBO.

CornacHo 11. 45 TIOCTaHOBJICHUS B CJIydae HEOCYIECTBIEHHUSI BBIOOpa KPeIUTOPOM WU
TPETHUM JIMIIOM JIOJDKHMK BITpaBe MOTPe0OoBaTh OT KPEMIUTOPA WIIM TPETHETO JIUIA yKa-
3aHUI Ha TIPeIMET MCIIOTHEHUs 00s13aTe/IbCTBa, a TIPU UX HEIOCTYIUIEHUN MCIIOJHUTD
00s513aTeJILCTBO 110 CBOeMY BbIOOpY. IIpu 3TOM MOJDKHMK, He MOJTYyYMBIINMA YKa3aHUMA OT
YIIPaBOMOYEHHOTO JIMIIA Ha TIPeIMET UCTIOJTHEHUST 00s13aTeNIbCTBA, HE CUMTAETCsI ITPOCPO-
YUBIIMM, B TOM YKCJIE B CJTy4ae, €CJIM OH He 00paTHIICS K KPEAUTOPY WM TPEThEMY JIUILY.

DTH pa3bsICHEHMS BHITISIIAT KpaiiHe HeymauHo. Bo-niepBhix, ncxomns us gjoruku BC PO,
OCTaeTCsI HESICHOM BO3MOXHOCTb KPEIUTOPAa, HE OCYIIIECTBUBIIIETO BHIOOP B Pa3yMHBIN
CPOK, OCYIIECTBUTH ero B ganbHelimeM. Mau BC PO nonaraer, yTo Hepeanu3aus Kpe-
JIUTOPOM MepelleAlIero K HeMy rmpaBa BbIOOpa BlleueT 00paTHbIH Iepexo IpaBa BeIOopa
nomkHuKy? Ho mpu TakoM BapuaHTe MOJOOHBIN «ITMHT-TIOHT» MOXET JJIMTHCI 10 Oec-
KOHEYHOCTH, UTO JOCTATOYHO CTPAHHO M HEYITOOHO, TaK KaK He JaeT BO3MOXKXHOCTH YeT-
KO OIpeJeInTh 001aaTeNsl COOTBETCTBYIOIIETO MpaBa B KaXKIblii KOHKPETHBIA MOMEHT.

Bo-BTOpBIX, YKa3aHHbIE pa3bsICHEHUSI TPYAHO CTHIKYIOTCS C TOJKOBAaHWEM, TaHHBIM B
. 44 ocranosneHust. CornacHo no3uumu BC P® moiyyaercs, 4To, He OCYIIECTBUB
BBIOOD B Ipeaesiax cpokKa MCIOJHEHMS, JOJDKHUK AOMYCKAET MPOCPOUKY MCITOTHEHUS
obs13atenbeTBa. [1py 3TOM €ro MpaBo BEIOOpA MEPEXOIUT KPETUTOPY, U €CIV TTOCTETHUM
OHO He OyIeT peaju30BaHO, TO TOJDKHUK B COOTBETCTBMHU ¢ pa3bsicHeHus MU BC P® yxe
He OyIeT CUMTaThCs B MPOCPOUYKE. DTa CUTYaALUsI BBIIJISIAUT JOCTATOYHO CTPaHHO, MO-
CKOJIbKY JIOTUYECKH TOITyCKAEeT OMHOBPEMEHHOE NMTPU3HAHKE NOIKHUKA HAXOAAIIUMCS B
MPOCPOYKeE (TI0 TPUYMHE MPOIYCKa CPOKA UCTIOTHEHUST) ¥ HE HAXOMSIIUMCS B IPOCPOY -
Ke (BBUIY HEpeau3allui TPEThbUM JIUIIOM Tepelleiero K HeMmy mpasa Bbioopa). Oue-
BUIHO, YTO OMHOBPEMEHHOE MPU3HAHWE MPOTHUBOMOJOXHBIX U B3aUMOUCKIIOYAIOIINX
CTaTyCOB JOJIKHUKA BBINISIIUT, MSITKO TOBOPSI, COMHUTEIBHO.

B nenom npencrasisercs, yto BC P® ykazaHHBIMU pa3bsICHEHUSIMU CKOpee 3alryTa
CHUTYAIIUIO, YeM ITPOSICHIII.

Ha nam B3rJ144, pCIICHUEC BOIIPpoOCa O MOCIACACTBUAX IMTPOCPOUYKHU B OCYIICCTBJICHUU BbI-
6opa JIOJIKHO OBITh YHUBCPCAJbHBIM M CBOAUTLCA K ITPEAOCTABJICHUIO B TaKon CcUTyallun
IIpaBa Ha BBI60p CIC 1 HpOTHBOHO}TO)KHOﬁ CTOPOHEC, HE JIMIIIad TaKOIO ITpaBa M3Havdalb-
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X)

Ceob6opgHas TpnbyHa

HO yIIpaBOMOYEeHHOE JIN1I0. KTO mepBeIil peaqnsyeT Takoe IpaBo, TOT U KOHKPETU3UPYET
MIpeaMeT UCTTOTHEHUS M TTOJIOXKUT KOHEIl HeOIPeAeICHHOCTH.

B 1. 46 mocraHoBIEHUs cogepxKarCiad pa3bACHCHUA IO BOIIPOCY HEBO3MOXHOCTHU HC-
ITOJTHECHUA OJHOI'0 M3 aJIbTCPHATHBHBIX NECTBUMA. HpeﬂnaraeMoe BerOBHBIM CYI[OM
PCIICHUE BLITJIAONUT 1OCTATOYHO JIOTUYHO. OnHaKo BbI3bIBAET OIpe€aACICHHbIC COMHCHUA
IIpaKTNYCCKasia l'[OTpC6HOCTB B HOI[pOﬁHOM OCBCIHICHHMHU CTOJIb 9K30TUYCCKUX CI/ITyaHI/If/'I.

ITyHkT 42 noctaHOBIeHUs IPU3BaH Pa3peLIUTh OMHO U3 HauboJiee PacIpOCTPaHEHHBIX
3a0/1yXKIEHUII — BOCIPUSITHE B KAuyeCTBe aJlbTEPHATUBHOIO 0O0SI3aTEIbCTBA CIIy4acs,
KOrJa KpeaIUuTOpy IIPEIOCTaBICHBI aJIbTepPHATUBHBIC CIIOCOOHI 3aIIMTHI €I0 HapyIIeHHO-
ro npasa (B yacTHOCTH, 1. 1 cT. 475, 1. 1 c1. 612, 1. 1 cT. 723 'K P®). Bepxosusiit Cyn
a0COJIIOTHO CIPABEUIMBO YKA3bIBA€T HA HEMOIYCTUMOCTb TAKOTO BOCIIPUSTHSL BBUIY
HECOOTBETCTBUSI 0a30BbIM XapaKTePHUCTUKAM aJIbTePHATUBHOIO 00s13aTeIbCTBA (OTCYT-
CTBHE MHOXECTBEHHOCTU IIpeaIMETOB). JOMOJIHUTENIbHBIM MOATBEPKICHUEM TO3ULINU
BC MoXeT cliy>kKuTh 1 TO 00CTOSITENILCTBO, YTO KJII0YEBbIE MEXaHMU3MbI AJIbTEPHATUBHOIO
00s13aTeNIbCTBA (IIPaBO BHIOOPA, OCYIIECTBICHUE KOTOPOro UCKIIIOYAET MHbIE aJIbTepHA-
TUBbI; HaJleJICHUE BBIOOPOM IIPOTHUBOIIOIOXHOM CTOPOHBI (IOKHUKA) KaK MOCJIEICTBHE
HEOCYLLIECTBICHUsI YIIPABOMOYEHHBIM JIMLIOM U Ap.) SIBHO HE MOTIYT ObITh PEeaIn30BaHbI
MPUMEHUTENIBHO K CUTYalluy aJIbTepPHATUBHBIX CIIOCOOOB 3allMThl U IIPOTUBOPEYAT CY-
IIECTBYIOLIEMY MX PEryJIMPOBAHMUIO.

XXVIIl. ®akynbTaTuBHbIE 06A3aTeNbCTBa

N3BaeYeHns U3 NOCTAHOBJIEHHS

«47. Tlo cmercay ctatey 308.2 'K P®D npaBo ITOKHMKA 3aMEHUTh OCHOBHOE MCITOJTHE-
Hue ApyruM (baKyJIbTaTUBHBIM) UCIIOJTHEHMEM MOXET ObITh COINIAaCOBAHO CTOPOHAMM
B MOMEHT 3aKJIIOYEHUs I0roBOpa, M3 KOTOPOro BO3HUKAET OCHOBHOE 00513aTENIbCTBO,
JI6O0 B TTOCJIEAYIOIIEM 10 UCIIOJTHEHUSI OCHOBHOTO 00SI3aTe/IbCTBA.

ITo cmeicity ctatbn 308.2 'K PD, eciny 3aKOHOM, MHBIM ITPaBOBLIM aKTOM WJIV JOTOBO-
POM He IIPeIyCMOTPEHO MHOE, KPEAUTOP 00sI3aH IIPUHSITh OT JO/KHUKA (aKyIbTaTUB-
HOE KCIIOJIHEHME, B TOM YMCJIe B IIEPUOJ IIPOCPOUKM MCIIOJHEHKMSI OCHOBHOIO 00sI3a-
TEeJIbCTBA.

48. KpeauTtop He BIipaBe TpeOOBaTh OT NOJKHUKA (DaKyJIbTaTUBHOIO UCTIOJIHEHUSI, B TOM
qucie B cllydae IMPOCPOYKM MM HEBO3MOXKHOCTH MCIIOJHEHUSI OCHOBHOTO 00s13aTe b~
cTBa. EciM CTOPOHBI 1OrOBOPWIIMCH, YTO NOJDKHMK BMECTO OCHOBHOTO MCITOJIHEHUS
yIUIAYMBAET JACHEXHBIC CPEACTBA WM MepeaaeT MHOE UMYIIECTBO, TAKOE COIJIallleHue,
o 00IIIeMy TIPaBUILy, TOPOXKIAET IIPaBO, HO HE 00S13aHHOCTh TOJDKHKMKA MPEI0CTaBUTh
nHoe (¢akyJbTaTUBHOE) HCIIOJHEHME C LIeJbIO TpeKpalleHus obs3aresbcTBa. Ecim
JIOJDKHUK HE WCIIOJHSET 3TO COorjlallieHue, KPeAUTOp BIIpaBe TpeOOBAaTh MCIIOJHECHUS
JIOJDKHUKOM OCHOBHOTO 00S13aTeIbCTBA M BO3MEIICHUsI YOBITKOB, BBI3BAHHBIX IPO-
CPOYKOM MJIM HEBO3MOXKHOCTBIO UCIIOTHEHMSI OCHOBHOTO 00s13aTe/IbcTBa (MMyHKT 1 cTa-
b 320.1 'K P®).

153



BecTHUK akoHoMU4eckoro npaeocyamst Poccuiickon ®epepaummn Ne 3/2017

BMecte ¢ TeM cTOPOHBI BIIpaBe 3aKJIIOYNTh COTJIAIIICHHUE, TT0 KOTOPOMY KPEIUTOP MOXKET
TpeboBaTh OT JOJKHMKA [0 CBOEMY BbIOOPY MCIOJIHEHUS TIepBOHAYAIBLHOM 00s13aHHO-
CTU WY 00SI3aHHOCTH, YCTAHOBJIEHHON BMOCIENCTBUY TAKUM COTJIAllIeHUEM (abTepHa-
TUBHOE 0013aTEILCTBO C IMMPaBOM BLIOOpA KPEeAUTOPA)».

KommenTtapuii

A)

b)

B)

I)

DdakynbTaTUBHOE (3aMEHUTEIBLHOE) 00S3aTEIbCTBO XapaKTEpU3YETCsI TeM, YTO MMeEET
€IMHCTBEHHbIM (OCHOBHOI) IIPEIMET, OAHAKO JOJKHUK BIIpaBe 3aMEHUTh €ro Ipeao-
CTaBJICHUEM JIPYTOTO 3apaHee OTOBOPEHHOTO MpeaMeTa (cypporaTa).

O0s13aTeILCTBO MOXET Cpa3y BO3HUKHYTh Kak (pakyiabTaTMBHOE. BMecTe ¢ TeM He uc-
KJIIOYEHAa CUTYallUsl, KOTJa N3HAYaJIbHO OpAMHAPHOE 00513aTETbCTBO MOXKET OBITH IO CO-
IJIallIEHUI0 CTOPOH MOAMGUIIMPOBAaHO B (haKyJbTaTuBHOE. COOTBETCTBYIOIIAS! BO3MOX-
HOCTb OYEBHUIHA, TOTOMY YIIOMUHAaHUE O Hel B a03. 1 11. 47 MOCTaHOBJIEHUS HE BHI3bIBAET
BO3PAXECHUM.

KiroueBoii xapakTepHUCTUKOR (DaKyJIbTATUBHOIO OO0sI3aTebCTBA SIBJSIETCS IIPaBO Ha
3ameHy. Ilo ipsMomy ykazanwuio ct. 308.2 'K P® 310 mpaBo mpuHaIIeXXUT BCeraa u
MCKJIIOYUTEIBbHO NOJDKHUKY. KpeauTop nMeer nmpaBo TpeOOBaHUSI JIUILD B OTHOILIEHUN
OCHOBHOTO IIpeIMETa UCITOJTHEHUS.

Tak, ecau Mexay CTOpOHaMHU BO3HUKIIO (haKyJbTaTUBHOE 00s3aTEIbCTBO, OCHOBHBIM
MpeaMEeTOM KOTOPOTO SIBJISIETCS YIJIaTa JeHEeXXHOUM CyMMBbI, a B Ka4eCTBE cypporara co-
IJIaCOBaHO MPaBO MOJDKHUKA TMepenaTh Belllb B COOCTBEHHOCTh KPeAuTOpa, MOCAeAHUMN
He MOXeT TpeboBaTh pealu3alluy JOJCKHUKOM IpaBa Ha 3aMmeHy. Kpenutop He Bhpa-
Be MPSIMO WIM KOCBEHHO IMOHYIUTh JOKHMKA K Mepenaye OroBOPeHHOro cypporata
(Bewmn), a B ciaydyae MPOCPOYKM WCITOJTHEHUs 00513aTebCTBA OCHOBHBIM MPEIMETOM
MOXET MPeIbsBIISITh IUIIb TPeOOBaHMSI, C HUM CBsSI3aHHBIE (B TPUBEISHHOM MPUMepe —
C yIJIaTOW NeHeXHON cyMmbl). HecMOTpsi Ha O4eBHUIHOCTb U MPOCTOTY, MOHUMaHUE
3TUX OCOOEHHOCTEN MPENCTaBSET ISl MPaBONPUMEHUTEIbHON MPAKTUKUA U3BECTHYIO
TpyaHOCTh. [Toatomy akneHTHpoBanre BC P® B a63. 1 1. 48 mocTaHOBICHUSI BHUMAaHUS
Ha 3Toil yepTe (pakyIbTaTUBHOTO 00s13aTEILCTBA AOCOIOTHO OMPaBIAHHO U 3aCTyXK1Ba-
€T BCECTOPOHHEW MOIEPXKKH.

Ykazanue BC PO B a63. 2 1. 48 Ha BO3MOXKHOCTb CTOPOH YCTAHOBUTH CBOMM COTJIAIIIEHU -
€M MHOE peryJIMPOBaHKE IIPEACTABISICTCS U3INITHUM. B criy IpuHIIMIIa CBOOOIBI TOTO-
BOpa JIOMYCTUMOCTh TAaKOTO COTJIAIICHUS CAaMOOUYCBHUIHA U HE HYXKIACTCS B CAHKIIMH CO
CTOPOHBI BBICIIIEH cyneOHOM nHCTaHMuy. [1pu 3TOM, Kak npusHaeT cam BC PO, tomo6-
HOE COTIJIAllICHUEe He OyIeT MMETh ¢ (DaKyIbTaTMBHBIM 0053aTeIbCTBOM HUYETO OOIIIETO.
B cBsI3u ¢ 3TUM TTOMEIIIEHNE TaKOTO Pa3bsICHEHUS B OJIOK, TTOCBSIIEHHBIN (haKyIbTa-
TUBHBIM 00S3aTeIbCTBAM, BBITJISIINT HEYMECTHBIM M CO3IAaeT OITACHOCTDH IPEBPATHOTO
ITOHMMAaHUSI TIPaBOIIPUMEHUTENIEM CYIIeCTBa (haKyJIbTaTUBHOIO 00sI3aTeIbCTBA.

ITo cBoeit MpaBOBOI MPHUPOJIE MTPABO HA 3aMEHY MPEACTaBIIeT COOOI CEKYHAapHOe Tpa-
BO JOJDKHMKA. EMy IPOTHBOCTOUT KpeAUTOPCKAst 00s13aHHOCTb KPEeAUTOpa MPUHATE ¢a-
KYJIbTATUBHBIA MPEAMET IIPEIOCTABIEHUS, ECJIM JOJDKHUK PELIUT OCYIIECTBUTH 3aMEHY.
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HonylieHHas OTOJDKHMKOM IIPOCPOYKA IPEIOCTaBICHUsI OCHOBHOIO IIpeIMeTa IPUH-
LIMIIMAJIbHO He MEHSIET XapaKTepUCTUKY (haKyIbTaTUBHOIO 00s13aTeIbCTBA U €r0 CTPYK-
Typy. B cBa3u ¢ stum koncraraumss BC P® B a63. 2 1. 47 BO3MOXHOCTH JOJIKHUKA
peann3oBaTh MpUHAIJIEXAalllee eMy IpaBo Ha 3aMeHy (IIpaBoO MPEeIOCTaBUTh OTOBOPEH-
HBII Cypporar), B TOM YMCJie B IIEPUOJ MPOCPOYKHU MCIIOJHEHUST 00s13aTeNIbCTBA, U CO-
OTBETCTBYIOILIEH 00SI3aHHOCTU KPEAUTOPA MPUHSITH OT JOJDKHMKA (haKyJIbTaTUBHOE MC-
MOJIHEHKE (€CJIM TOJIbKO OH HE PELIMJI OTKA3aThCsl OT JOrOBOpa B OTBET Ha IIPOCPOUKY),
BBILJISIAUT BIOJIHE JJOTM4YHO. [Ipy 3TOM IaHHOE TOJIKOBaHWE, KOHEYHO Xe, He JOKHO
yMaJIsITh MPaBO KPEAUTOpa OTKA3aThCsl OT MPUHSITUSL UCIIOJHEHUSI, B KOTOPOM BCJIEM-
CTBHE IIPOCPOUYKU OH 0oJiee He 3aMHTEPECOBaH.

Kyz[a bosee MHTEPECHO U CJIOKHO BbLIAACHUTDL, COXPAaHACTCA 3a JOJLKHHUKOM ITpaBO Ha 3a-
MCHY ITOCJIC IToJa4Yu KpEANTOPOM HUCKa 00 UCIOJHEHUH 00513aTEIbCTBA OCHOBHBIM npen-
METOM / IIOCJIC YOIOBJCTBOPECHUA CyIOM COOTBETCTBYIOIIICTO ncka? K COXKaJICHUIO, B paM-
KaX KOMMCHTUPYEMOTO ITOCTaAaHOBJICHUA BCP® YKIIOHWJICA OT OTBETOB Ha 3TN BOl'[pOCBI41.

XXIX. ConnpapHass MHOXXeCTBEHHOCTb 06513aTeNbCTB

M3BieueHns U3 NOCTAHOBJIECHUS

«49. B ciryyasix, KOTlia OTBETCTBEHHOCTb KaXIOT0O M3 COMMIAPHBIX JOKHUKOB IO OTHO-
LIEHUIO K MTOTEPIIEBIIIEMY 3aCTPAXOBaHa Pa3HBIMU CTPAXOBIIMKAMU, CTPAXOBIIUKH BO3-
MEIIAIOT BPel COMMIAPHO, OMHAKO BBIILIATA CO CTOPOHBI OMHOTO M3 CTPAXOBIIUKOB HE
MOXET IPEBHIIIATh Pa3Mep COOTBETCTBYIOIIEN CTPAXOBO CyMMBI (IIYHKT 2 ctartbu 323,
myHKT 4 ctatbu 931 T'K PO).

50. CornacHo niyHKTY 1 ctathut 323 'K P® kpenuTop BIipaBe IIPeabIBUTh UCK O TTOJTHOM
B3bICKAaHUH JIOJITa K JIIOOOMY M3 COJIMAAPHBIX TOJDKHUKOB. Hammdue penieHus cyna, Ko-
TOPBIM YIOBJIETBOPEHBI T K€ TPeOOBAHUSI KPEAUTOPa MTPOTUB OJHOTO U3 COMUAAPHBIX
JIOJDKHUKOB, HE SIBJISIETCS] OCHOBaHMEM JIJIs1 OTKAa3a B UCKE O B3bICKAHUWU J10JITa C APYTOro
COJIMIAPHOTO MOJDKHUKA, €CJIM KPETUTOPOM HE OBLIO MOJYYEHO UCIOJHEHUE B IIOJTHOM
o0bemMe. B aToM ciyyae B pellleHUHU cyaa TOJKHO ObITh YKa3aHO Ha COJMIAPHbINA XapakK-
TEP OTBETCTBEHHOCTU U Ha U3BECTHBIE CYly CYIeOHbIE aKThl, KOTOPBIMU YIOBJIETBOPEHBI
Te XK€ TpeOOBaHUSI K APYTUM COJTUAAPHBIM TOJKHUKAM.

Ho moirydyeHHUsI TIOJTHOTO YIOBIETBOPEHUS KPEIUTOP BIIpaBe TpeOOBATh BO3OYKICHMUS
Ieaa o0 OAaHKPOTCTBE KaXIOTO M3 CONMIAPHBIX TOJDKHUKOB (HampuMmep, OCHOBHOTO
IIOJDKHUKA W TTOPYIMUTEIIs ) Ha OCHOBAHUH BCEit CYMMBI 3aI0JKCHHOCTH.

51. CornacHo yacTtu 1 ctatbu 34 3akoHa 00 UCHOJIHUTEILHOM IPOM3BOJICTBE BO30YX-
JNIEHHbIE B OTHOIIEHUU HECKOJbKUX MOJDKHUKOB HMCIOJHUTEIbHbIC MPOU3BOACTBA I10
COJIMIAPHOMY B3BICKAHUIO B TI0JIb3Y OIHOTO B3bICKATEJsI OObEAMHSIIOTCS B CBOIHOE MC-
MOJTHUTEIHLHOE TTIPOM3BOICTBO.

41

Bo3MoXHbIe BApHAHTHI UX pellieHust cM.: JJoroBOpHOe U 00s13aTeIbCTBEHHOE MPaBo (00IIast 4acTh): MOCTa-
TeHBIA KOMMEHTapuii K ctatbsiM 307—453 I'paxkmanckoro koaekca Poccuiickoit @enepanuu. C. 158 (aBTop
komMmeHTapus K cT. 320.1 TK — A.A. [TaBnoB).
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A)

[Tpu 3TOM B3BICKATEIb Y KAXKIBII U3 COTMOAPHBIX TOJDKHUKOB BIIPaBe OOPaTUTHCS C 3a-
SIBJICHUEM 00 00beIMHEHNH BO30YKICHHBIX B OTHOIIICHUY WX UCIIOJTHUTEIBHBIX TIPON3-
BOZCTB B CBOIHOE MCIIOJIHUTEILHOE IIPOU3BONICTBO, B TOM YHCJIE B ClTy4yae, Korma Tpedo-
BaHUS K HUM YIOBJICTBOPEHBI PEIICHUSIMU CY/Ia TT0 Pa3HBIM JeIaM.

dakTryeckoe UCIOHEHNE 32 CYET OTHOTO MJIM HECKOJbKUX JODKHUKOB TPeOOBaHMS
O COJIMIAPHOM B3bICKAHWU, COAEPKAIIETOCS B UCTIONMHUTEbHBIX TOKYMEHTaX, 00benn-
HEHHBIX B CBOJHOE WCTIOJHUTETHHOE TPOU3BOJACTBO, SIBISIETCSI OCHOBAHWEM IJISI €ro
OKOHYaHWUSI Cy[eOHBIM MPUCTABOM-UCIIOTHUTENEeM (TIYHKT 2 yactu | ctateu 47 3akoHa
00 UCITOTHUTEIHHOM TTPOM3BOJICTBE).

Ecnu tpeboBaHus Kpeauropa OyayT yIOBAETBOPEHBI OMHUM U3 COJMIAPHBIX JOJIKHU-
KOB, KPEeIUTOp, NEHCTBYSI 1OOPOCOBECTHO, NOJIKEH OOpATUTHCS C 3asiBIEHUEM O BO3-
BpalllEeHUM WCMOJHUTENbHBIX JOKYMEHTOB B OTHOILIEHUU OCTAJbHBIX COJIMIAPHBIX
JIOJDXKHUKOB. Ha OCHOBaHUM yKa3aHHOTO 3asiBJIEHUSI UCTIOJHUTEIbHOE MPOU3BOACTBO B
OTHOIIEHUY OCTaJIbHbBIX COTUAAPHBIX JOJKHUKOB OKAaHYMBAETCS CyAeOHBIM MPUCTABOM -
ucnojaHureneM (nmyHKT 4 cratou 1 TK PO, nyHkr 1 yactu 1 cratbu 46 u myHKT 3 yactu 1
cratbu 47 3aKoHa 00 UCMOJHUTEIHHOM MPOU3BOACTBE). B cilyyae HeMCroMHEHUsT 3TOM
00513aHHOCTH U MOJTyYEHUSI UCIIOJHEHUS C APYTUX COMUAAPHBIX TODKHUKOB KPEAUTOP
00513aH BEpHYTb HEOCHOBATEJIbHO MOJyYEHHOE U BO3MECTUTh NMPUUYMHEHHBIE TOJKHU-
KaM youITKHM (cTateu 15, 307, 393, 1102 TK PD).

52. Cornacho ctathbe 324 'K PD conmpapHbIil JOJKHUK HE MOKET CChUIATHCS B KAYECTBE
BO3paXXeHUs Ha TpebOoBaHUE KPeAUTOPa Ha TO OOCTOSITEILCTBO, UTO KPEIUTOP OTKA3aJICs
OT MCKa K IPYTOMY COJIMIAPHOMY TOJDKHUKY WJIM IIPOCTIII eMy Jor. BHe 3aBucuMocTu
OT 3TUX ACUCTBUM KpeaAUTOpa TOJKHUK, UCTIOTHUBILIUKA COTMIAPHYIO 00SI3aHHOCTD, 1O~
JIy4aeT perpeccHoe TpeOboBaHUE, B TOM YUCJE U K JOJDKHUKY, B OTHOLIEHUXW KOTOPOTO
KPEAUTOP OTKA3ICS OT UCKA UJIM KOTOPOMY OH ITPOCTUJI AOJIT.

BMmecTe ¢ TeM 110 001IeMy IIpaBUITy TTOPYYUTEIh BIIPABE CChLUIATHCS HA TO, YTO KPEIH-
TOP MPOCTUJI AOJIT TOJDKHUKY WJIM OTKA3aJCsl OT UCKa K NOJDKHUKY (IYyHKT 1 crathu 364
'K PD).

53. ITo cMmeicay myHKTa 2 ctathu 325 'K PO, ecim nHOE HEe YCTAaHOBIICHO COTJIAIIICHM-
€M MEXJIy COJIMAAPHBIMU MOJKHUKAMM W HE BBITEKAET M3 OTHOIICHUN MEXIy HUMH,
JOJDKHUK, UCTIOJTHUBIINI 06S13aTEIbCTBO B pa3Mepe, MPEBBIIIAIONIEM eT0 T0JI0, UMeeT
MPaBO PErpeccHOTO TPeOOBAaHUS K OCTATbHBIM JOKHUKAM B COOTBETCTBYIOILIEH YaCTH,
BKJIIOYAsl BO3MEILIEHWE PACXOIOB Ha WCITOJIHEHHWE 00s3aTeIbCTBa, MPEeayCMOTPEHHBIX
ctateeit 309.2 'K PO.

Ecnu uHoe He IpeayCMOTPECHO 3aKOHOM, TOTOBOPOM MJIM HE BBITCKACT N3 CyIECTBA OT-
HOILIEHUI MEXKIY COJIMAapHbIMUA JOJIDKHUKAMH, B OTHOLICHUAX MEXKIY co0oli OHU HECYT

OTBCTCTBCHHOCTDL B PaBHBIX JOJIAX».

KommenTapuii*?

ITysxTer 50 1 51 MOCTaHOBIEHUS TTOCBSIIIEHBI ITPOIIECCYATBHBIM BOIIPOCAM pealn3alun
KpPEeIUTOPOM TpeOOBaHUM K COMMOAPHBIM JOKHMKaM. I1py IMacCUBHOI CONMIApHOM

156

AsTop — A.A. T1aBios.



Ceob6opgHas TpnbyHa

MHOXECTBEHHOCTH KPEIUTOP BIIpaBe TPeOOBATh MCITOJHEHUS KaK OT BCEX JTOJKHMKOB
€000111a, TaK 1 OT JIIOOOT0 U3 HUX B OTAEIBHOCTH, IIPUTOM KaK ITOJTHOCTBIO, TaK M B YaCTH
JIOJITA.

TTockoJIBKY CoMIapHbIe TOJDKHUKH OCTAIOTCST 00sI3aHHBIMU J0 TeX ITOp, IOKa KPEIUTOP
He TTOJIYYHJI IIOJTHOTO YIOBJIETBOPEHMSI, TO BEBIHECEHHOE ITPOTUB OHOTO U3 HUX CyIeOHOE
peleHre camo 1o cebe He MpeKpalaeT 00sI3aHHOCTE OCTaIbHBIX COMOJDKHUKOB U HE
WICKITIOUAeT MPeIbsIBICHUS KpeAUTOPOM TpeOOBAaHUI K HUM. B CBSA3M ¢ 3THM yKa3aHMe
BC P® o ToMm, 4TO HajTmume pelieHus cyaa, KOTOPEIM YIOBJIETBOPEHEI Te Ke TpeOOBaHMS
KpeauTopa MPOTUB OTHOTO M3 CONMIAPHBIX TOKHUKOB, He SBJISIETCS OCHOBAaHHMEM LTSI
OTKAa3a B MCKeE O B3bICKAaHUU J10JITa C APYTOro COIMAAPHOIO JOJIKHUKA, €CJIA KPEAUTOPOM
He ObLIO MOJYYEeHO MCIIOJHEHUE B MOJHOM obbeMe (a03. 1 m. 50 mocTtaHOBIEeHUS), 3a-
CITY>KUBAET MOIICPKKH.

PaBHBIM 06pa3zom abcomoTHO cripaBemnB U BeiBon BC P® o ToM, 4TO 10 mosydeHuUs
MOJIHOTO YIOBJIETBOPEHUSI KPEAUTOP BIIpaBe TpeOOBaTh BO30YXKIEHMS Aejla 0 0aHKPOT-
CTBE KaXIIOro U3 COJIMIAPHBIX TOJCKHUKOB HA OCHOBAHUH BCEil CYMMBI 3a10JDKCHHOCTH
(a03. 2 1. 50 TTOCTaHOBICHUS).

HecMoTpst Ha MHOXXECTBEHHOCTD JOJKHUKOB, TTACCUBHBIN COTMIAPUTET IIPEIIojiaracT
TOJIy4eHUE KPEAUTOPOM OTHOKPATHOTO ITOJTHOTO YIOBIIeTBOpeHMsI. O0ecIieunBast MHTE-
pechl KpeaIuTopa, IIPaBoOIMOPSIIOK TOKEH IpeceKaThb ero 3JI0yIoTpeOIeHNS, UCKITIOUATh
BO3MOKHOCTP ITOJTYYEHMSI UM B COBOKYITHOCTH OOJIBIIETO, YeM eMy MpUIuTacTcs. by-
JIIydu 03a00YeHHOI 3TOl mpobyemMoli, cyaeOHas MpakKTUKa 3a4acTylo MbITAeTCs PELIUTh
ee KpaifHe IPUMHUTUBHO, HAIIpUMep TpeOys 00sI3aTeTbHOTO IIPUBIICUYCHUST B TIPOIIECC B
Ka4yeCTBE COOTBETYMKOB BCEX COJIMTAPHBIX TOJDKHUKOB VMJIM OTKA3bIBasi B YIOBJIETBOPE-
HUM TpeOOBaHUII K OCTaJIbLHBIM COJIMITAPHBIM JOJIKHUKAM IOCIIe BCTYIICHUS B 3aKOH-
HYIO CHJTY PEIlIeHMST TIPOTUB OTHOTO (HEKOTOPHIX) U3 HUX. Takue BapraHTHI IIOJTHOCTBIO
BBIXOJIAIIMBAIOT CYTh MAaCCUBHOTO COJIMIApUTETa M OTPaHMUMBAIOT IIpaBa KPEeIUTOpa.
TToxBanbHO, yTo BC P® B CcBSI31 ¢ 3TUM Ipeajiaraet 0oJjee TOHKHE ITPOIleCCyaTbHbIE Me-
XaHWU3MBI: YKa3aHWe B paMKax BETHOCHMOTO CyIeOHOTO aKTa Ha COJMIAapHBIN XapaKTep
00s13aHHOCTH (OTBETCTBEHHOCTH) M Ha U3BECTHBIE CYIY CYIeOHbIE aKThI, KOTOPBIMH YIIO-
BJIETBOPEHBI TPEOOBAHUS K APYTUM COIUAAPHBIM NOKHUKAM (a063. 1 m. 50 mocTtaHOB-
JIeHWUs); 00beIMHEHNE NCITOTHUTEIBHBIX IIPOU3BOACTB MO COJIMIAPHOMY B3BICKAHUIO B
MOJIb3y OJIHOTO B3bICKATEJISI B CBOIHOE UCITOJHUTEIbHOE MPOU3BOACTBO (203. 1—-3 m. 51
TIOCTaHOBJICHMST). Pea3anust 3TUX MeXaHM3MOB, He Hapyllasl IIpaB M MHTEPECOB Kpe-
JIATOpA, CITOCOOHA B 3HAUMTEILHOM CTEIIEHN CHU3UTh BEPOSTHOCTD IMOJTYYEHMST TTOCTISI-
HUM OOJIBIIIETO, YeM eMy ITPHYHNTAETCS.

[ToxyunB TIOTHOE YOOBICTBOPEHNUE OT OMHOTO M3 COJMIAPHBIX TOJLKHUKOB, TOOPOCO-
BECTHBII KPEOUTOP MOKEH MHULIMUPOBATh MPEeKpaIlleHNe MCIIOJHUTEIBHOTO IPOMU3-
BOJICTBA B OTHOIIICHUH OCTaJIbHBIX COIOJDKHIUKOB U HECET BCe HeraTUBHBIC UMYIIICCTBEH-
HBIC TIOCJICICTBHUSI CBOETO HEIOOPOCOBECTHOTO ITOBEICHMSI, B YACTHOCTU OH IOJLKCH
BO3MECTHUTh IPUIMHEHHBIC JOJIKHUKAM YOBITKHM (203. 4 11. 51). KpoMe Toro, IocKoIbKy
TOCJIe TTOIYYCHUS KPETUTOPOM ITOJTHOTO UCIIOJTHEHUS OT OMHOTO U3 COJUIAPHBIX TOIK-
HUKOB 00s13aHHOCTH OCTAJIBHBIX COTOJIKHUKOB MpeKpamarTcs (1. 2 ¢T. 323, m. 1 cT1. 325
I'K P®), To mosrydeHre B OCIESIYIOIIEM MCITOTHEHUS C IPYTUX COJUIAPHBIX TOJDKHU-
KOB COCTaBJIIeT HEOCHOBATEIbHOE 000TallleHNEe KPeIUTOpa 1 TOJKHO OBITh UM BO3Bpa-
1eHo 1o npaswiaM miasbl 60 'K PO.
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TpamuimonueiM (cMm. cT. 324 TK P®, cr. 11.1.4 Ipunuunos YHUIPYA, n. 1
cr. 111-4:112 MomeapHBIX MpaBU €BPOIIEICKOTO YaCTHOTO IpaBa) PEeryJupOBaHUEM
OTHOIIIEHUI TTACCUBHOTO COJIMIAPUTETA SIBJIICTCS MPEIOCTaBICHUE KaXKIOMY COJIMIAp-
HOMY IIOJDKHUKY BO3MOXKHOCTH MCITOJIb30BaTh IIPOTHUB TIPEIbSIBICHHOTO K HEMY Kpeau-
TOPOM TPeOOBaHMS KaK OOIIMX (HAIIpUMEpP, MPOUCTEKAIOIINX U3 OOIIEro OCHOBAaHUS
BO3HMKHOBEHUS 00S3aTEILCTB WIM U3 MX CONEPKAHUS), TaK M JIMUYHBIX BO3PaKeHUI
TMAHHOTO MOJDKHUKA. BEIIBUTATH XKe BO3paKeHUsI, SIBJIIONIAECS IMIHBIMU BO3PAKEHUSI-
MH IPYTOro JOJDKHUKA, COIMIAPHBIN JOJDKHUK HE BIIPaBe.

TTombITKY MPOMJLTIOCTPUPOBATh ACHCTBUE yKa3aHHBIX IpaBUJI IpenrnpuHuMaeT Bep-
xoBHbBII Cyn B 1. 52 nocraHoBneHus. [Ipu atom BC P® mner KpaiiHe HeTpUBUAIIb-
HBIM ITyTeM. Bo-MepBbIX, BMECTO OUYEBMUIHBIX, aKTYaJbHBIX U ITOHSTHBIX MPUMEPOB
MaTepUaIbHO-TIPAaBOBBIX BO3paXXeHUI (0 HeJeHCTBUTEIbHOCTH, HEHACTYIUIEHUH CPOKa
HCTIOJIHEHUS, JABHOCTHU U T.M.), Cyl MCHOJb3yeT MpUMeEp MPOoLeCCyalbHOTO BO3paxKe-
HuA*® 06 OTKa3e OT UCKa K APYTOMY COTOJIKHUKY.

Bo-BTOpBIX, BMECTO BOIIpoca 0 Bo3paxkeHMsIx BepxoBHbiM CymoMm, 110 CYyTH, JaHBI pa3b-
SICHEHHMSI O IOIYCTUMOCTHU M TIOCJICACTBUSIX IUISI OTHOIIEHUI MTACCUBHOM COMAAPHOCTHU
MPOIIECHUS TOJITa, COBEPIICHHOTO KPEAUTOPOM B OTHOIIEHUM OTHOTO M3 JOJIKHHKOB.
DTOT BOIPOC SIBIISICTCSI OMHUM M3 CaMBIX 3allyTaHHBIX B IIMBIJIMCTUICCKON MTOKTPUHE,
VMeeT IPUHIIUIMAIBHO pa3Hble PelIeHUs B Pa3INYHBIX HAIIMOHAIBHBIX ITPABOIIOPSII-
Kax, a TAaKKe Ha YPOBHE HATHAIIMOHAJIBHBIX YHU(UKAIIMI. Y3Ke caMa MOIBITKA PEeIINThb
CTOJIb CJIOXKHYIO, XOTsI I BAXKHYIO, IIPOOJIEMY B OTCYTCTBHE €€ CEPhe3HOI0 JOTMAaTHIECKO-
T0 aHaJIn3a U OO0CYKIEHMS BRITJISIIUT TOCTATOYHO cOMHUTENbHO. [1pennaraemoe BC PD
ee pellIeHre KaXeTCsl HAM MHTYUTHUBHBIM M HEOECCIIOPHBIM.

B n. 52 mocraHoBieHusi BepxoBHblii Cyd NMpU3HAET, YTO COCTOSIBLIEECS IPOLICHUE
KPEIUTOPOM J0JITa OMHOMY M3 HOJDKHUKOB MMEET TOJIbKO «HACTOSIIee YacTHOE Neii-
CTBME» — OHO COBEPIIEHHO HE 3aTparMBaeT OTHOILIEHUI (00s3aTebCTB) KPeaUuTOopa C
JIPYTUMU COAODKHMKAMU, a PABHO HE M3MEHSIET BHYTPEHHUX OTHOLIEHUIA COMOIKHU-
koB. [Tpoumoctpupyem noaxon BC P® Ha mpumepe. Tpu nomkuuka (A1, 12 u [13) co-
JIMIAPHO NOJIKHBI KpeauTopy 3 MutH py0. [IpoilieHre nojra, CoOBeplieHHOe KpeTuTOPOM
B oTHolueHuu J[1, He u3MeHsEeT pa3Mep J0Jira OCTaBIIUXCS como/KHUKOB (12 u 113):
OHM OCTAIOTCSI COJUIAPHO 00sI3aHHBIMU B pa3Mepe 3 MiH py0. [1pu atoMm, eciu 12 mo-
TacUT JOJIT B TIOJITHOM 00BbEeME, Y HETO OYIyT perpeccHble TpeOOBaHMS HE TOJIBKO K J13, HO
u Kk [1, B pazmepe 1 MIH pyb. K KaxKaoMmy.

ITo mepBOMy BITEYATIICHUIO 3TOT BBIBOM BBIIJISIAUT JOCTATOYHO JIOTUYHO: OH COOTBET-
CTBYET KOHIICIIIIMA MHOXECTBEHHOCTH COJMIAPHBIX O0S3aTeIbCTB, HAIIPABICHHOCTH
BOJIM CTOPOH IIPOIIEHMS TOJTa (B YACTHOCTH, KPEIUTOP MOXET KeIaTh IIPOCTUTD TOJIT
TOJIbKO 1 MCKIIoUMTeabHO /1), a Takke He HapylIaeT MHTePeChl MHBIX COJIMTAPHBIX
IIOJDKHUKOB, HE YBEJIMYMBAS MX PUCKHM U HE U3MEHSSI pa3Mep UX OYyIyIIMX BO3MOXKHBIX
BBIPAaBHUBAIOIINX (PETPECCHBIX) MPUTSI3aHuil. TeM He MeHee 0e3yCI0BHOMY IIPUHSITUIO
TaKOTro ITOAX0/a TIPEISITCTBYIOT HECKOJIBKO 00CTOSITENIBCTB. [1peskie Bcero HeooXommmo
pazo0paThbCs, He SABISICTCS JIM MPOIICHUE J0JIra CYyppOraToM HMCITOJHEHUS, ITOCKOIBKY
B TaKoM ciydae 2(GheKT MpoIIeHUs JoJira JOKEH OBITh MACHTUYCH ITPOU3BEICHHO-
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Ceob6opgHas TpnbyHa

My JI1 UCIIOTHEHUIO M IPYTUM €To cypporatam. MHBIMK CJIOBaMH, €CJIM CUMTATh IIPO-
[IEHME T0JITa CypporaToM MCIIOJHEeHUs*, To npu mpolueHuun noira JI1 obs3arenbcTBa
OCTaJIbHBIX COMMIApHBIX MOLKHUKOB (12 m 113) Takcke mpekpainatorcs. [Ipuaem aToT
obmmii 3¢ deKkT OyaeT HACTYIIaTh BOBCE HE ITOTOMY, YTO KPEAUTOP HaMepeBasCs Ipo-
CTUTH U UX, a IT0 IPUYMHE ACHCTBUS IIPUHIINIIA €IMHCTBA MTOTaIIAIOIIETo NeicTBUs. bo-
Jiee TOro, NMpu Nog0OHOM MOHMMAaHWKU UMEHHO NpolleHHbIA {1 OyaeT B MpuBeaeHHOM
IIpUMepe UMETh BhIpaBHUBAIOIIEE (perpeccHOe) MpUTI3aHue K comokHnKam J12 u J13,
K KaxaoMmy B pa3Mmepe 1 MiIH py0., ITIOCKOJIbKY UMEHHO OJiarogapsi ero AeMCTBUSIM OHU
OCBOOOAMIIUCH OT JI0JIra Mepe KpeauTopom™.

BrpoueM, maxe ecii He CYUTATh IPOIIEHUE T0JITa CyppOraToM UCITOTHEHUs, BRIBoI BC
P® o «HacTosIIIIeM YaCTHOM JEUCTBUM» IIPOIICHMS JOJITAa KPEAUTOPOM OJHOMY U3 COJI -
JTAPHBIX JOJCKHUKOB BRITJISIIUT afeKBATHO TOJBKO VTS CIyJaeB ITACCUBHOM COMMIAapHO-
CTH, B OCHOBE KOTOPOI1 JIEXKUT 3aKIIOUCHHBIN COTOJIKHUKAMHK JOTOBOP (HAIpUMep, 10-
roBOp MPOCTOTO TOBapulliecTBa). B momoOHoO# cuTyaliu BelpaBHUBAlOIIEe TpeOOBaHME
COMOJKHMKA, MCIIOJHUBILETO 0053aTeIbCTBO Meped KPEeAUTOPOM, BhITEKAET U3 OCHO-
BaHHOTO Ha CIIEJIKe BHYTPEHHEro OTHOIIECHUS MEXIY MTODKHUKAMHU M HOCHUT JIOTOBOP-
HuIi xapakTtep. Mcmomnb3ys 1. 3 ct. 308 T'K P® o 3ampeTe 1oroBopoB, 00peMEHSIOIINX
TPEThE JIMIIO, MOXHO JIETKO OOBSICHUTD, UYTO COCTOSIBIIEECS MEXIy KpeauTopoM u J11
MPOIIEeHWE J0JITa He MEHSIET M HE CITOCOOHO U3MEHUTH JOCTUTHYTHIX COTODKHUKAMU 10~
roopeHHoctei. Tak Wiy MHade, B 3TOM CIydae BOIIPOCHI BHYTPEHHUX OTHOIIEHUI CO-
JIOJDKHUKOB, B TOM YHCIIE M TTOCJICICTBUS ITPOIICHMST TOJITa KPEAUTOPOM OTHOMY U3 HUX,
OyIyT perlaMeHTUPOBaThCS JOTOBOPOM. B ciydasix ske, KOrjma BHYTPEHHME OTHOIICHUS
COIOJKHUKOB HE OCHOBaHbI Ha JOroBOpe (HampuMeEp, CONUAAPUTET BO3ZHUKAET B CUITY
3aKOHAa), BO3MOXHOI aJIbTepHATUBOM «HACTOSIIIEMY YaCTHOMY IEHCTBUIO» IPOIICHUS
JIOJITa KPETUTOPOM OTHOMY M3 COJTUAAPHBIX TOJDKHUKOB BEICTYITA€T KOHIICIIIINS «Orpa-
HUYEHHOTO O0LIEro AeiCcTBUsI» TAKOro MpolIeHrs. B COOTBETCTBUM C Hell MPOIEHHbII
JIOJDKHUK CTAHOBUTCS CBOOOIHBIM ITOJTHOCTBIO, 4 00S13aHHOCTh OCTAJIBHBIX CONOJDKHU-
KOB ITepe/l KpeTUTOPOM YMEHBIIIAETCSI B pa3Mepe BHYTPEHHE! JOJIH IMPOIIEHHOTO TOK-
HUKa. B paMkax paHee CnoIb30BaHHOTO MpHYMepa KOHLIEILMS «OrpaHUYEHHOro 0011Ie-
ro IeMCTBUsI» IPUBEIET K TOMY, UTO COCTOSIBILIEECS MEXAY KPEAUTOPOM U COJIUAAPHBIM
Jo/KHUKOM {1 mpolleHre YMEHBIIUT pa3Mep A0Jra OCTajJbHbIX COTOIKHUKOB (2 u
[3) 1o 2 MJH pyo0., pU 3TOM UCKIIOYas AaTbHENIlIe perpeccHble TpeOoBaHUS 3TUX CO-
JOJKHUKOB K JI1.

Wnest «orpaHIYeHHOTO OOIIETO IeUCTBUS» TAKXKe 3aIMIIAeT MHTEPEChI OCTABIIINXCS CO-
IIOJDKHUKOB, HE YBEJIMUMBASI MX M3IEPXKEK 0 UCIIOTHEHI0. botee Toro, ¢ camoro Hava-
Jla OTHOCSI YOBITOK Ha KpeauTOopa, KOTOPbIii, MpocTuB Aoiar /11, orkazaacs TeM caMbIM OT
YaCTH CBOMX IIpaB, OHA MMEET Psl OYSBUIHBIX IIPEUMYIIIECTB IIepel KOHIEIIINeH «Ha-
CTOSIIIIETO YaCTHOTO AcicTBUSI». TOMBKO B paMKax MIEU «OrpaHMYEHHOIO OOIIEeTo Aeii-
CTBHST» MOXKHO YETKO OTTPAaHMYUTD IIPOIIECHHE MOJITa MEXIY KPEIUTOPOM M COJIMIAp-

44
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BriBoz1 0 MpU3HAHUM TIPOLIEHUS 10JITa CYpPOraTOM UCTIOJTHEHUSI HEOIIHOKPATHO BbICKA3bIBAJICS B OTEUECTBEH-
HoOIt noKTpuHe (cM., Hatip.: AuHenkos K. H. Cuctema pycckoro rpaxmaHckoro mnpasa. T. 3: I1paBa o6si3atenb-
ctBeHHble. CI16., 1901. C. 37; Casunbix B.A. IlpexpallieHue conunapHbix oosi3atenscts // 3akoH. 2011. Ne 11.
C. 134) 1 uMeeT pallMOHAJIbHOE 3¢pHO (B YaCTHOCTH, MMEHHO CBOMCTBO Cypporara MUCIOJTHEHUs IMO3BOJISIET
OTTPAaHUYHTH TIPOIIEHNE JOJITa OT MPEeKpalleHNsT 00s13aTeNIbCTBA 10 COTJIAIIEHUIO CTOPOH (1. 3 cT. 407, m. 1
c1. 450 TK P®)).

TMonpo6GHee cM.: [lasroe A.A. TlaccuBHBIE coMMaapHbIie 00s13aTeNbCTBA B pasbsicHeHUs1x BepxosHoro Cyna PD
// 3axoH. 2017. Ne 1. C. 62—63.

159



BecTHUK akoHoMU4eckoro npaeocyamst Poccuiickon ®epepaummn Ne 3/2017

B)

I)

HBIM TOJLKHUKOM [I1 OT pactum de non petendo — cornaiieHus1, 10 KOTOPOMY KPEIUTOP
obemraeT He 3asBJISITh TOJLKHUKY ([I1) cymiecTByroliee mpoTuB Hero TpeboBaHue. [1pu
«HACTOSIIIIEM YaCTHOM ACHCTBUM» Pa3HUIIA MEXKITY STUMU KOHCTPYKITUSIMU OKa3bIBaeTCSI
HeynoBuMa. TOJIBKO MPU «OTPaHUYSHHOM OOIIeM NeHCTBUN» CTAHOBUTCS BO3MOXXHBIM
MMOUIMHHOE ¥ OKOHYATEIbHOE OCBOOOXICHME MpoIIeHHOro JI1 oT mojira u CBsI3aHHBIX C
€r0 MOCJICAYIONINM UCITOJTHEHUEM U3IepXKeK (B paMKaX PeTPeCCHBIX MPUTSI3aHUM), IS
1 mosiBasieTcs 3KOHOMMYECKUIA CMBICT B BO3ME3THOM ITPOIICHUH IOJITA.

C yyeToM ckazaHHOTO TpemraraeMelii BC P® momxon K mpobiemMe MpOIIeHUs TOJTra
KpaifHe TUCKYCCUOHEH.

K coxkaneHuto, He HallleJ oTpaxeHus: B pazbsicHeHussX BC PD Bompoc o nmocjeacTBusax
HEUCII0JIb30BaHMsI COMUIAPHBIM TOJLKHUKOM, K KOTOPOMY KPEAUTOP PELIUI IIPEAbABUTD
TpeboBaHue 63 MPUBJICYEHUS B KAYECTBE COOTBETYMKOB APYTUX CONOKHUKOB, OOLIMX
JUTSI BCEX COMOKHUKOB BO3paxkeHUi. DTa MpobiieMa Ype3BbhlYaifHO akTyaibHa. Jleno B
TOM, YTO JJIsl BHIPABHMBAIOLIETO BO3IEUCTBUS IIPOU3BEAEHHOIO OOHUM U3 COMOJIKHM-
KOB UCITOJIHEHUS POCCUICKOE 3aKOHOAATENLCTBO TPAAULIMOHHO MCITOIb3YET MEXaHU3M
perpecca, KOTOPBIA MpeacTaBisieT coboii TpeboBaHWe HOBOE M CAMOCTOSITENIbHOE, He
3aBHCSIIEE OT COJUAAPHBIX 00SI13aTebCTB JOIKHUKOB. COOTBETCTBEHHO, U3 3TOM KOH-
CTPYKLIMH BBITEKAET, YTO COMOJIKHMK, K KOTOPOMY B IOPSIIKE Perpecca NpeabsaBieH UCK
HCIIOJTHUBILMM COIOJIKHUKOM, HE MOXKET BBIABUIATh MPOTUB UCTLA CBOM BO3PaXKeHUsI,
MMEBILKECS Y HErO IIPOTUB KpeauTopa. B cBs3M ¢ 3TUM MOBeAEHUE COAOIKHUKA, HE KC-
MOJIb30BaBIIETO 00IlIee BO3paXkeHWe M MCITOJHUBIIETO TpeOOBaHUE KPEIUTOPa, MOXKET
HEraTUBHO BJIUSITh Ha MOJIOXEHUE APYTUX TOJKHUKOB,

PasbsicHeHus1, comepxaliyecs: B M. 53 MOCTaHOBIEHMSI, KacalOTCsl BOIIPOCOB perpecc-
Horo (oO0paTHOro) TpedboBaHUs U MTpUMeYaTeIbHbI YCTAHOBJIEHEM IBYX HOBBIX TTPaBUJI,
He UMEIOLINX MPSIMOTO 3aKperuieHns B mpeanucanusx cr. 325 'K PO.

IlepBoe 13 HUX KacaeTcst OCHOBaHMS BO3SHUKHOBEHUsI perpeccHoro npurasanus. BC PO
yKasaj, YTO TAKOBOE BO3HUKAET HE Y KaXI0ro, KTO UCIIOJHUJI OOIINIA JOJIT, HO TOJBKO
y TOro, KTO MpPeAoCTaBUI KpeauTopy OoJbllle CBOei BHyTpeHHel monu. Takum oOpa-
30M, €CJIM TpU commapHbIX nopkHuKa (JI1, 12 n J13) paBHBIM 00pa3oM JOJKHBI Kpe-
autopy 3 MiH py06. 1 JI1 mmatut 600 ThIC., TO OH, cornacHo noaxony BepxosHoro Cyna,
He OyneT MMeTh perpeccHoro tpeboBanusa K /A2 u J13. Hamportus, B cuTyaluu, Korma
1 ymnatun kpeaurtopy 1,2 MiTH py0., OH MOXET B TTOpsIIKe perpecca Tpebosath ¢ 12 u
I3 200 TeIC. py0., IpeBHIIAIONINE Pa3Mep ero BHyTpeHHel noiau. [lomobHoe pelieHue,
XOTS ¥ CJIEAYeT JIOTUKE COBPEMEHHBIX HaIHALIMOHAIBHBIX YHU(pMKamii (cM. cT. 11.1.10
[Mpunuunos YHUAPVYA, cr. I11.-4:107 MonenbHbIX MpaBujl €BPONEHCKOTO YACTHOTO
IIpaBa), He SIBJISIeTCS 04eBUAHBIM. Ero emmHCTBEHHOE MPEMMYIIIECTBO COCTOUT B MCKITIO-
YEeHUH CIy9aeB MHOTOKPATHOTO IPEIbSIBICHUS PErpecCHOro (BBIPaBHUBAIOIIETO) TPe-
0OBaHMS MCIIOJHUBIIIUM JTOJIKHUKOM.

OnHako npoueccyajlbHasd 9KOHOMUA HE MOXKET paCCMaTpuBaThCA B KAY€CTBE CaAMOLICH-
HOM. KYILa BaXXHEC IMPEAOCTAaBUTb MCITOJTHUBIIEMY JOJLKHUKY BO3MOXHOCTDH IMOJYYUTb
BO3MCIICHUEC IMTOHECCHHLIX PACXOJ0B. Ha nain B3rjidn, bonee HCHCCOO6p33HHM BBITJIA-
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Ceob6opgHas TpnbyHa

Iea Obl TIOMXOH, TIPU KOTOPOM PETPEeCCHOE MPUTSI3aHUE CYMTATIOCh OBl MOCIEICTBUEM
JII0O0T0 YACTUIHOTO MCIIOTHEHUST 00513aTeIbCTBA OMHUM M3 COJIMIAPHBIX JOJIKHUKOB,
HE3aBHMCHUMO OT TOTO, IIPEBHIIIACT JIM MIPEAOCTABICHHOE UCIIOJTHEHNE pa3Mep ero J0JIH.
[Tpu 3TOM BBIYET TOIU YIUIATUBILETO COMOJLKHUKA OCYIIECTBIISUICS ObI IIPOITOPIIMOHATb-
HO yIaueHHOMY uM. [1omoOHBIN moaxon B HAUOOJbBIIEH CTEIIEHN COOTBETCTBYET CYTH
perpeccHOro MpUTSA3aHusI, HAIIPaBJICHHOTO Ha BO3MEIIEHNE TOM MMYIIIECTBEHHOM BBITO-
Dbl B BUIIC YMEHBIIICHUSI OpeMEeHHU I0JITa, KOTOpasi HACTyMHaeT IS CONOJIKHUKOB BCIICI-
CTBHE YIOBIIETBOPeHUs KpeauTopa. Kpome Toro, Takoe perieHue CTUMYJIMPOBAIO ObI
CONOJDKHMKOB K COBEPIICHUIO MPEIOCTAaBICHUI B alipec KpeauTopa, TeEM CaMbIM 00e-
CIIeunBas 3alIUTy MHTEPECOB ITOCIECIHETO.

Bropas HoBesuta 1. 53 NOCTaHOBIEHUS KacaeTcss 00beMa perpecCHOro MpuUTsI3aHus Uc-
noJjiHuBIIero fospKkHuKa. CorinacHo BC B 3TOT 00beM BKIIIOUAETCS HE TOJBKO HEUCTION-
HEeHHasl I0JIsI KaXIIOoro MOJDKHMKA, HO U JOJIST TIOHECEHHBIX PACcXOMOB Ha MCITOJTHEHME
(ct. 309.2 TK P®). B ocHOBe Takoro momxoza JEXKUT BIIOJTHE 3apaBasi Uaest O TOM, UTO
CYThb BBIPaBHUBAOIIETO0 TPeOOBAaHUS IPEANOJaraeT BO3MEIIEHHE BCEX IOHECEHHBIX
JOJDKHUKOM B CBSI3U C UCITOJIHEHMEM HeoOXonuMBbIX 3aTpat. [logo6Hoe peleHue mpen-
qaraet n. 1 ct1. 111.-4:107 MoaenbHbIX TpaBWJI €BPOIEICKOTO YaCTHOTO MpaBa, MpsiMO
yKa3bIBalONIMi Ha BKIIOYEHNE B 0OBbEM PEerpecCHOro (BhIPaBHUBAIOIIETO) TIPUTI3aHUS
JIOJIM JTFOOBIX pa3yMHO IPOU3BENEHHBIX PACXOI0B.

C COOTBETCTBYIOIIMMU YTOUHCHMSIMU 3TO MPABUJIO MOXET IPUMEHSITHCSI M B OTeUe-
CTBEHHOM mpaBoBoii cucteme. [Ipu 3TOM ciemyeT MOMHMTB, YTO, KaK M IJISI perpecca
B 1IeJI0M, TIpetokeHHoe BepxoBHbIM CymoM pelreHre BoIpoca o Cynbp0e IIOHECEHHBIX
WCITOJTHUBIIAM COJUIAPHBIM JOJDKHMKOM PAcXOIOB Ha MCIIOJHEHUE JOJIKHO paccMa-
TPUBATHCS JIUIID KaK IIPABWIO IO YMOJTYAHMIO U IIPUMEHSITHCS, €CIIM MHOE HE YCTAaHOB-
JICHO 3aKOHOM WJIM HE BBITEKAET U3 CYIIIECTBa BHYTPEHHUX OTHOIIEHUI COMOJIKHIUKOB.

B 1. 49 nocraHoBnenus BepxoBHblii Cyn paccMaTpuBaeT CIOXKET, KOIJla OTBETCTBEH-
HOCTb KaXXI0TO U3 COJMUAAPHBIX JOKHUKOB (MIpUYMHUTENEH Bpeaa) Mo OTHOILIEHUIO K
TOTepIeBIIeMY 3aCTpaxoBaHa pa3sHBEIMK cTpaxoBiIukaMmu. I1o muennio BC P®, B mo-
JOOHOI CUTyalluu TpeOOBaHMS K CTPaXOBIIMKAaM, 3aCTpaXOBaBILIMM PUCK TaKOM ae-
JIMKTHOI OTBETCTBEHHOCTH, TOJKHBI KBATU(PUIUPOBATHCS KaK COJMAAPHbIE. DTOT Bbl-
BO/I, XOTSI U HE CIEAYyeT C HEM30EeXXHOCThIO U3 3aKOHA, BIIOJIHE BO3MOXEH. BMecTe ¢ TeM
HeJb3sl HE OTMETUTD OTCYTCTBUE KaKOM-JIMOO apryMeHTaLlMK U MOsICHEHUsT BepXOBHBIM
CyIoM cBoeil TO3ULIMHY, BCASACTBUE YEro YTBEPXKIACHUE BBINISIAUT UHTYUTUBHBIM.

E1e 6ombliiee coxkajleHe BBI3BIBAET TO, UTO, OTBJIEKAasICh Ha YacTHBIe Boripockl, BC PMD
UTHOPUPYET Kyaa 0oJjiee 3HauMMble ob11ue mpoodieMsbl. Tak, HalpuMep, B OKOHYATE b-
HOI pemaKIIvy ITOCTAaHOBIICHUSI TaK 1 HE TIOSIBIJIOCH Pa3bsICHEHMH, CBA3aHHBIX C KaTe-
ropueit «copMecTHOe mpuunHeHue Bpena» (ct. 1080 'K P®), o moHMMaHMS KOTOPOit
3aBHCHUT OIIEHKA OTPOMHOIO CerMEHTa OTHOIICHUI — XapakKTepa MHOXECTBEHHOCTH
B paMKax JCJIMKTHBIX TPEOOBAaHMIA.
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XXX. BHeceHue pornra B 4enOo3uUT HOTapuyca

N3BaeyeHns M3 NOCTAHOBJIEHHS

«54. BHeceHue AeHEXHbBIX CYMM U LIEHHBIX OyMar B I€MO3UT HOTapuyca B KaueCTBe UC-
MOJIHEHUSI 00513aTe/IbCTBA AOJDKHUKA Tepe] KPEeAUTOPOM AOIYCKAeTCsl MpU HAIUYUK
00CTOITENBCTB, YKa3aHHBIX B IyHKTe 1 ctathu 327 'K P®. OcobeHHOCTH NCITOTHEHUS
OTEJbHBIX 00513aTeILCTB BHECEHUEM AEHEXHBIX CPEICTB UM LIEHHBIX OyMar B AEMO3UT
HOTapuyca MOTYT ObITh ITPEAYCMOTPEHbBI 3aKOHOM.

B cootBercTBUM ¢ myHKkTOM 1.1 crathu 327 'K P® cormameHueM cTOPOH MOXKET OBITh
YCTaHOBJICHO, YTO JOJDKHUK 00sI3aH MPON3BOANUTD UCITOTHEHUE ITyTeM BHECEHUS TEHEX-
HBIX CPEACTB WJIM IIEHHBIX OyMar B IETIO3UT HOTapHyca He3aBUCUMO OT CITydaeB, IPeIy-
CMOTPEHHBIX IIYHKTOM | 3TO¥ CTaThU.

55. CormacHo nyHKTY 2 ctathy 327 'K P® BHeceHMe OEHEXKHON CYMMBI MJIA LIEHHBIX
Oymar B JIETIO3UT HOTapuyca WM Cyla CUATAETCSl MCIIOJIHEHUEM 00sI13aTeIbCTBA, O YeM
HOTapMyC WK CyI, B IETIO3UT KOTOPOIO BHECEHBI ACHBIM WJIM LIECHHbIC OymMaru, u3Belia-
€T KpeauTopa.

HepenaHHHe B ICIMO3UT HOTapuycCa ACHCXKHBIC CPpEACTBA U LICHHbIC 6YMaI‘I/I CYUMUTAIOTCA
IIpUHAIJICKAITUMU KPEAUTOPY C MOMCHTA ITOJYYECHHNA UM YKAa3aHHOI0O UMYIIECTBA U3 IC-
I103UTa. HpI/I 9TOM HOTapuyC HE€ BIIPAaB€ BO3BpalllaTb HAa3BaHHbIC JE€HE>KHBIC CPCACTBA 1
IICHHBbIC 6YMarI/I JOJIKHHUKY, €CJIM OT KPpE€ANTOPAa ITOCTYITNJIO 3asdBJICHNEC 00 nx ITIOJIYYEHHNU.

56. B ciyyae HauMcleHMsI OOXola Ha IepelaHHbIe B ACMO3UT HOTapuyca IeHEKHbIe
CpEeICTBa WIM I10 TiepeJaHHbIM B ICIIO3UT HOTapuyca [IEHHBIM OymMaraM IpaBo Ha ITOJIy-
YeHHe TaKOTo T0X0/a 3a EPUOJ] X HAXOXACHUS B ACMO3UTE MPUHAIICKNUT KPEIUTODPY,
TTOJIyYMBILIEMY IEHEXHbIE CPEICTBA WM IIECHHBIE OyMaru u3 aerno3uTa. B ciydae Bo3Bpa-
Ta BHECEHHBIX B AEMO3UT HOTapUyca JEHEXXHbBIX CPEIACTB WU LIEHHBIX OyMar JOJDKHUKY
1o ero TpeboBaHuIo (MyHKT 3 cTaThy 327 'K P®D) mpaBo Ha mmoydeHre yKa3aHHOTO JI0-
XOJ1a TIPUHAUICKUT JOJIKHUKY».

KommenTtapuiit’

A)

B 11e;10M 3aKkperuieHHbIE B JaHHBIX ITYHKTaX MOCTAHOBJICHUS Pa3bsICHEHUS B OTHOLIEHUH
npuMeHeHus1 cT. 327 'K He BBI3BIBAIOT MPUHIUNUAILHBIX Bo3paxkeHuii. Ho, kak u B
1I€JIOM PSijie MHBIX ero nojioXeHuit, Cyn yKIOHWIICS OT pa3bsICHEHUI IO CAMBIM OCTPBIM
BOIIpOCaM NMpUMeHeHUST HoBoM pemakimu cT. 327 'K, Bcrynubieit B cuny ¢ 01.06.2015.

Hemo B ToM, uTO B cooTBeTcTBUHU C 1I. 3 cT. 327 'K P®, nossusmmmca B 'K PO ¢
01.06.2015 B pe3ynbraTe MPUHSTUS HEOXUIAHHOMN NEMyTaTCKOW MOTPAaBKU KO BTOPO-
My YTEHUIO, BO BCSIKOE BpeMsl 10 MOJyYeHUsI KPEIUTOPOM JAeHET WM LIEHHBIX OyMar 13
JICIIO3MTa HOTapUyca JO/DKHUK BIIpaBe MOTPeOOBAaTh BO3BpaTa eMy JAE€HET WIM LIEHHBIX
Oymar, a Tak:Ke J0X0/a 1o HUM. B ciydae Bo3Bparta JOJKHUKY UCIIOJIHEHHOTI'O 110 00513a-
TEJILCTBY JOJDKHUK HE CUMTAETCS MCIOJHMBIIMM 00s13aTeibcTBO. Cya B IT. 55 KOMMEH-
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TUPYEMOTO MOCTAaHOBJICHUS YKa3aj, YTO HOTAapUYC He BIIpaBe BO3BpalllaTh Ha3BaHHbBIE
JIEHEXHBIE CPEeCTBA U LIeHHbIe OyMaru JOJDKHUKY, €CJIM OT KPEeAMTOpa IMOCTYIIMJIO 3a-
SIBJIEHUE 00 UX MOJTYYESHUH, yTOUHUB TeM caMbIM Hopmy T1. 3 ¢T. 327 'K, HO He mai oTBeT
Ha BOIIPOC O IPOLieIype TAKOro BO3BpaTa.

Hopma 1. 3 cr. 327 I'K, ycTaHOBUB mpaBo JOKHMKA TpeOoBaTh BO3BpaTa JeMOHUPO-
BaHHOTO MMYLIECTBA, HE OTOBOpUIIA MIPSIMO MOPSIAOK PACCMOTPEHUS U YIOBIETBOPEHUS
Takux TpedoBaHuii. Ceiiyac B CyaeOHOM MpaKTUKe CTOJKHYJIUCH JBe BO3MOXHBIE MUHTEP-
npeTauuy JaHHOW HOPMBI B 3TOM acIleKTe.

B pamkax omHOI M3 HMX KOMMEHTHpyeMasi HOpMa ITOApa3yMeBacT IPOM3BOJBHBIN U
BHECYIEOHBIN XapaKTep TAKOro BO3BpaTa, IIPH KOTOPOM HOTapUYC BO3BpaIlacT UMYIIIe-
CTBO IO TIEPBOMY ITMCbMEHHOMY TPEOOBaHUIO JOJKHHUKA.

ITpu aapTepHAaTUBHOM MOIX0Je KOMMEHTHpYeMasi HopMa JIMIIb TaeT MpaBo Ha BO3Bpar,
HO He TIPOSICHSIET MPOIIEAypPY BOCTPEOOBAHUS UMYIIIECTBA U3 IETTO3MUTA, U 3ECh TTpUMe-
HSIIOTCS CTIelMaJIbHbIE HOPMBI 3aKOHOAATeJIbCTBa 0 HoTapuarte. CoriacHo cT. 88 OCHOB
3aKoHomarenbcTBa Poccuiickoir Denepaniuu o HoTapuaTe, yTBepxXkaeHHbIXx BC PO
11.02.1993 Ne 4462-1 (B pen. ot 03.07.2016), Bo3BpaT A€HEKHBIX CYMM M LIEHHBIX GymMar
JIMILY, BHECIIEMY UX B IETTO3UT, NOIYCKAETCS JUIIb C MMChbMEHHOTO COTJIACHS KPEaUTO-
pa, TI0 COTJIaIIEHUIO MEXTy TOJDKHUKOM U KPEAUTOPOM, a B MHBIX CIIydasix — ITyTeM 3a-
SIBJICHUSI TpeOOBaHUS O BO3BpaTe JIEMIOHMPOBAHHOTO MMYIIIECTBA B CYIeOHOM MOPSIIKE.

Bropoii BapuaHT sIiBisieTCsl HauboJiee ONMpaBAaHHBIM B CIydasiX, KOrga JODKHUK MC-
MOJIHSUT 00513aTeIbCTBO BHECEHUEM B JEIIO3UT HOTapMyca Ha OCHOBAaHUU COIJIAILICHUS
Mexnoy HuM 1 KpeauropoM (1. 1.1 ct. 327 'K P®). Kak ipemycmoTpeno B 1. 1.1 ct. 327
I'K, BcrynmBieM B cuny Takxke ¢ 01.06.2015, nermoHrpoBaHue JeHET WIIM LIEHHBIX OymMar
BO3MOXKHO HE TOJIBKO B CIyJasix, yKazaHHBIX B II. 1 c¢T. 327 'K (oTcyTcTBHE KpeauTopa,
YKJIOHEHHME OT ITOJIydyeHMS TuIaTexa U T.I1.), HO M TOTa, KOTAa JODKHUK U KPEeauTop 3a-
KJII0YAIOT CorjialleHre, IIpeaycMaTprBalollee IoralleH1e 10JIra MyTeM IeMTOHUPOBaHUS
y HOoTapuyca. Eciu Gbl IIpaBO IOIYCKaJIO IPOM3BOJBHBIA BO3BpaT AEIIOHUPOBAHHOTIO
HMMYIIECTBa B TAKOI CUTyallMU, 3TO O3HA4YaJI0 Obl CAHKIIMOHMPOBAHUE 3aKOHOIATEIEM
HapylLIeHU TOrOBOPHBIX 0013aTEIbCTB, YTO BPSII I MOXHO MPU3HATH IIPUEMIIEMbIM U
pa3yMHbIM MpodTeHreM 3akoHa. K coxkaneHuo, 6e3 3Toil rapaHTUU OT IIPOU3BOJIBHOIO
BO3BpaTa IeIMOHMPOBAHHBIX JEHEXHBIX CPEACTB CaMa Uesl paCYeTOB Yepe3 IEIO3UT HO-
Tapuyca, peaau3oBaHHas B pamkax 1. 1.1 ct. 327 I'K, mogBucaeT B Bo3ayxe M HE MOXET
ObITh 3 dekTuBHO peanmnsoBaHa. BC PO nmoyeMy-To 06o111e]1 BHUMaHUEM 3TY TTpoOJe-
MAaTUKYy, KaK U BOIPOC O MOCJAEACTBUIX OAHKPOTCTBA 0AaHKA, B KOTOPOM HOTapUyC OT-
KPbUI IENMO3UTHBIN cyeT®.

Bbosee cnoxHBIM SIBJISIETCS] BOIPOC O TTOPsIIKE BO3BpaTa IeMOHUPOBAHHOIO Y HOTapuyca
MMYIIECTBA B CUTyallM, KOTJa TaKoe AeMOHMPOBaHUE MPOUCXOINIO He Ha OCHOBE CO-
rIaleHus JoJKHUKA U KpeauTopa, ato 1. 1 ct. 327 I'K. IIpencrasisieTcst JOTMYHBIM U B
3TOM ClIydae MIpUMEeHSTh CT. 88 OCHOB 3aKOHOIATEJIbCTBA O HOTapUaTe B KAUeCTBE CIELM -
anbHoM. Ecliv 1OKHUK BHEC IEHBIM B IEMO3UT HOTapuyca ITo YKazaHHbIM B 11. 1 cT. 327
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[MonpobHee o maHHOI TTPobieMe cM.: [IoroBopHOE 1 00513aTeIbCTBEHHOE TTPaBO (00I1ast YaCTh): MOCTaTEHHbII
KOMMeHTapHii K ctatbsim 307—453 I'paxnanckoro koaekca Poccuiickoit @eneparuu. C. 178—179 (aBTop KoM-
MeHTapusi K cT. 327 'K — P.Y. CyneiimaHoB).
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I'K P®D ocHOBaHMSIM, OH B CTPOTOM COOTBETCTBMH ¢ mostoxkeHusimu cr. 327 I'K Bripase
TpeboBaTh BO3BpaTa NEMOHUPOBAHHBIX ACHET (LIEHHBIX OyMar), HO TakK Kak MpoLeaypa
pPacCMOTPEHMS TAKOTO TPEOOBAHMS B 3TOI CTaThe HE IMPEAYCMOTPEHA, TO B OTHOIIIEHUM
JTAaHHOTO BOIIpOca clieayeT MpUMeHSTh cT. 88 OCHOB 3aKOHOJATEILCTBA O HOTapuaTe 1
IOITyCKATh PACCMOTPEHUE TTOTOOHBIX TPEOOBAHUIA TP OTCYTCTBUHU COTIACHSI KPEIUTOpa
JIMLIb B CyTeOHOM TOPSIAKE.

OOpaTHasl TouKa 3peHMs] HeJIOTUYHA. AOCOIIOTHO HEITOHSITHO, B CUIIy KaKMUX TOTMaTH-
YECKUX WJIN TTOJIMTUKO-TIPABOBBIX OCHOBAHMIA JOJIKHUK, MCITOTHUBIIMI 00513aTE€ILCTBO
IyTeM JETIO3UIIMH, BIIPaBe IPOU3BOJIbHO, HA OCHOBAaHMM OTHOTO JIMIIb XeJaHus 1 0e3
CaHKIIMM CO CTOPOHBI KPEIUTOPA WJIA CyJa BO3BpalllaTh NETMIOHMPOBAHHOE Y HOTapuyca
UMyIecTBo. Takoil BO3BpAaT MOXET ITOIOPBaTh pa3yMHbIE OXXUAAHUSI, KOTOPbIE BOZHUK-
JIK y KpeauTopa nocie aemno3uiiuu. [IpeacraBuM, 4to mociie CMepTH KpeauTopa TOJKHUK
JETTOHUPOBAJI IEHEXKHBIN TOJIT y HOTApUyCa B CBSI3U C HEOIPEEIeHHOCThIO B BOITPOCE O
rpaBoIpeeMHUKaxX. HacaemHUKY, TTOJyduB 3Ty MHMOPMAIIUIO, IPUIILIA K COTIAIIeHUIO
0 pasjesie HacjenCcTBa, 0 KOTOPOMY IpaBa Ha 3TO TpeboBaHUe MepeluId K OMHOMY U3
HAaCJIEAHUKOB, KOTOPBIM YCTYIUJI APYTOMY HacJI€AHUKY IIPaBo Ha KBapTupy. Briocien-
CTBUM TIOCJIE OKOHYAHUS BCEX IMPOLEAYp IPpaBOIIpeeMCTBA HACIIEAHUK, BCTYITMBIIUIA
B ITpaBa B OTHOILIIEHUU COOTBETCTBYIOIIETO TPEOOBAHMSI, MOXET CTOJIKHYTBCS C TEM, YTO
JIEHBI' C NeTI03UTa HEOKUIAHHO OTO3BAaHbI M €MY IPUIETCS BCTYIIATh B TOPOTOCTOSIITNIA
Y TOJITOCPOYHBIN CyneOHBIN Mpoliece ¢ TOJKHUKOM. HuKakoli Toruku B ToqoOHOIM ae-
CTAOMJIM3AIIM OTHOIIIEHUI MbI HE BUIMM.

Bo uzbexxanue Bcex 3TUX CII0XKHOCTEH €CTh BCE OCHOBAHUS TOJIKOBATH ITOJI0XKeHUSI OCHOB
3aKOHOAATEJIbCTBA O HOTAapHaTe B KAUeCTBE CICIIMAIBHBIX 10 OTHOIICHUIO K YKa3aHHOM
HoBelie 'K P® u momyckarh Wb cyneOHBINM MOPSIOK BO3BpaTa ASITIOHUPOBAHHOTO
MMYIIeCTBa. AHAJIOTMYHOE TOJIKOBaHMe naHo u B onpeneneHnn KC P® or 29.09.2016
Ne 2020-0 «O06 oTka3e B MPUHSITUN K pACCMOTPEHUIO 3KaJTOObI aKIIMOHEPHOTO 00IIIeCTBa
«Pycckuii Jlom» Ha HapylleHUe KOHCTUTYLUMOHHBIX IIPaB U CBOOOA MYHKTOM 7 CTaTbU
84.8 denmepanpHOro 3akoHa «O0 aKIIMOHEPHBIX OOIIECTBax» U craTtheil 88 OcHOB 3a-
KoHomaTenbcTBa Poccmiickoit denepaliny o HoTapuare», B KOTOPOM OBLIO IIPU3HAHO,
yTo HOpMa cT. 88 OCHOB 3akoHOmaTeNbcTBa PP 0 HOoTapuare HampaBJIcHa Ha 3aufumy
UMYUeCmeeHHbIX UHmMepecos Kpedumopa 1 He TIPEIISITCTBYET cy0eOHOoi 3aujume npas NOJIX-
HUKa 1 Kpeautopa. TakuMm oopaszom, KC mmogmep:kan HAaUMHAIONIWI CKIIaABIBaThCS B ap-
OUTpaXKHOM ITPAKTUKE IMTOAX0 K OTPaHUYUTETLHOMY TOJKOBaHUIO 11. 3 cT. 327 'K*.

B xakux ciydasx cyn B cuity cT. 88 OCHOB 3aKOHOAATEIbCTBA O HOTapHMaTe BIpaBe MpU-
CYIWTb BO3BPAT ACHET WY LIEHHBIX OyMar ¢ Aerno3uta? MoxHO IMpUBECTU TPUMep, KOraa
JIOTOBOP, IO KOTOPOMY ITPOU3BOAMIIACH MpeaoruiaTa (BHECEHUEM JIEHET Ha JeMO3UT HO-
Tapuyca), MpaBOMEPHO PACTOPTHYT U Y YIUTATUBIIIETO AEHbIM JIMLIA BO3HUKJIO MPABO TPpe-
0oBaTh BO3BpaTa 3TUX CPEACTB. B Takoll cUTyallMy HEBO3MOXKHO yIOBJIETBOPEHME MCKa
K KpeIUTOPY O BO3BparTe MOJYYEHHOIO 0 JOTOBOPY, MTOCKOJIBKY OH JEHEXKHBIX CPEACTB
TaK U He MOJyYus (HampuMep, KpeauTop 6e3BeCTHO OTCYTCTBYET WM MO MHBIM TPU-
YUHAM He BOCTpPeOOBas AEHbIM M3 AEMO3UTA), U MPAaBUJIbHBIM, KAK MUHUMYM C TOYKHU
3peHUs TIPOLIECCYATbHON SKOHOMMMU, OYIET MpeAbsBICHUE HCKa O BO3BpaTe CPeICTB C
JeNo3uTa. A BOT B cIydae KOrJa JOJKHUK YKe ITOTyYIIT Hafulexallee BCTPEUHOE UCTTON -
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HEHUE OT KpenauTopa (HarpuMep, aKLMY IIPU BITECHEHUM MUHOPUTAPUEB B IIyOJIMYHOM
AO 110 ripaBwitam cT. 84.8 MenepanbHoro 3akoHa oT 26.12.1995 Ne 208-®3 «O6 akumo-
HEePHBIX 00IIIeCTBaX» OBUIH YK€ 3a4MCIICHBI Ha JIMIIEBOI CUET MPUOOPETATENS), €r0 UCK O
BO3BpATe AEHEXKHBIX CPEACTB, KOTOPBIE B CUET OILIAThI 32 JAHHOE MOJIyYeHHOE UCITOIHE-
HMe ObLIU JeITOHUPOBAHbI Yy HOTapUyca, He MMEeT I10J1 CO00i HUKAKMX 9KOHOMUYECKHUX
ocHOoBaHMi1. Bo3BpallieHue AeHer OOJDKHUKY B TaKoil cuTyaluu OyaeT ¢hopMUpOBaTh
CUTYaLIMIO HEOCHOBATEIbHOIO 00OrallleHusI, KOTIa Y HEro OKa3bIBAalOTCSI Ha PyKax U I10-
JIy4eHHOE BCTPEUYHOE UCIIOJTHEHUE, U IEHBIU.

B 1o xe Bpemsi, o HalleMy MHEHUI0, de lege ferenda O6b1710 Obl pa3yMHO MPEAYCMOTPETh
B 3aKOHE IPaBWJIO O TOM, YTO IpaBO Ha IIPOU3BOJIbHBIN BHECYIEOHBI BO3BpAT JEIO-
HUPOBAHHOTO MMYIIECTBA BO3HUKAET B Cllydae HEBOCTPeOOBaHMSI KPEIMTOPOM 3TOTO
MMYIIECTBa B TeYeHWE HEKOETO IJTMTEJIbHOrO cpoka, HampuMep 10 jer (1o aHajaoruu
C TIpeJeJIbHBIM CPOKOM MCKOBOM JaBHOCTH, YCTAHOBAEHHBIM 1. 2 cT. 196 I'K). BrioaHe
BO3MOXHO, YTO JIOJDKHUK ACMCTBUTENIBHO YXXe He UMeeT OCHOBaHUi1 TpeOOBaTh BO3Bpa-
Ta JEMOHUPOBAHHON OIIATHI 3a TOJYYeHHOE MMYIIIECTBO, BBHIITOJHEHHBIE paOOTHI WIIH
OKa3aHHbBIE YCIIYTU, HO M KPeIUTOp He BOCTpeOyeT AeHbru ronaMu. O3HavyaeT Jik 3T0, YTO
JMaHHbBIE IEHEXHBIE CPEICTBA MOTYT HABEYHO OCTaThCsl y HoTapuyca? B oTHoleHun Ta-
KOl CUTyallud BO3MOXHBI pa3IMUHbIC PEIICHUS: OT 3a4MCICHUS JEHET 10 TIPOILIECTBUN
OTpenesIeHHOro cpoka B O10mkeT 10 BO3BpAllleHUST UX JOKHHUKY (UCXOOS M3 Tpe-
MOJIOKEHMSI, YTO YACTHBIN COOCTBEHHMK CITOCOOEH pPaclopsiIUThCS ¢ 3TUM HEOCHOBA-
TeJbHBIM oOoranieHueM 6ojiee 3((HEeKTUBHO, YeM rocyaapctBo). Kak Obl To HU ObLIO,
HopwMmy I1. 3 cT. 327 'K BocliprHUMAaTh B KaYeCTBE MHCTPYMEHTA PEIIeHUS 3TON 3ada4uu
HM B KOEM CJIydae HeJib3sl, TaK KaK B Hell He yKa3aH Meproj, 10 3aBEPIICHUH KOTOPOTO
JOJDKHUK TI0JTyJYaeT IIpaBo TpeOoBaTh BO3BpaTa JIeMOHMPOBAaHHOTO uMylItecTBa. [1pu ot-
CYTCTBUH yKa3aHUs Ha «CPOK HEBOCTPEOOBAaHUSI» TOJIKOBAaTh HOPMY O TIpaBe TpeOOBaTh
BO3BpaTa KakK O3HAYalollyl0 abCOJIOTHYIO IMPOM3BOJIBLHOCTh MU OTCYTCTBHE CydeOHOTO
KOHTPOJISI 000CHOBAHHOCTHU HE TIPEICTABIISIETCS BO3SMOXKHBIM.

Huxaxwux rmosscHeHuii Ha 3T0T cueT BC He maet u HeonpeaeIeHHOCTh TOJIKOBAaHMS HOBOM
HOPMBI, VK€ TIPOSIBUBIIIYIOCS B CYIeOHOM IMPAaKTUKE, HE YCTPAHSIET.

ITpoGyiemMa cocTouT elite ¥ B ToM, 4To 11. 3 ¢T. 327 'K P® Moauut o mocieacTBusIX ycTa-
HOBJIEHHOTO 3TOM CTaTheil «BO3POXICHUST» 00sI3aTeJIbCTBA MPU BO3BPATE ACTIOHNPOBAH -
Horo umyniectBa. B a63. 3 m. 44 nocranosieHus [nenyma BC P® or 24.03.2016 Ne 7
3aKpEIIeHO, YTO IMPU BO3BPAIlEHUH TOJDKHUKY TEHEKHBIX CPENCTB, BHECEHHBIX B JIETIO-
3UT, IMPOIEHTHI, TIpenycMoTpeHHbIe ¢T. 395 'K P®, nomiexar HaYMCICHUIO Ha CyMMY
JIOJITA CO THSI BOBHUKHOBEHMS TTPOCPOYKHM, BKIIIOUYAsT MEPUOA HAXOXICHUS IeHEXKHBIX
cpencTB Ha nero3ute. Ho kakoBa cynbba aklleCCOpPHBIX 00ecTieueHni (3aIora Win 1o-
py4yuTenbcTBa)?

BHeceHue neHer B IEMO3UT HOTapuyca IpeKpallaeT o0s3aTesIbCTBO, a CJIeI0BaTe/Ib-
HO, IOJIKHBI IIpeKpalliaThcs U Takue obecrnedeHus. Ho 4To mporcxXoaut mpy Bo3BpaTe
cpencTs ¢ neno3urta? BoccranaBnmmBaroTcs au odecriedeHus? OMHUM U3 BApHMAHTOB pe-
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Hamnpumep, B coorBeTcTBUY C 11. 2 CT. 142 DenepanbHoro 3akoHa ot 26.10.2002 Ne 127-D3 «O HecocTosATEb-
HocTH (GAHKPOTCTBE)» B ClIydae HEBOCTPEOOBAHUS KPEIMTOPOM JEHEXHBIX CPEICTB, BHECEHHBIX B JIETIO3UT
HOTapuyca KOHKYPCHBIM YIIPABJISIIOIIUM TIPU PACTIPEIEIeHUH CPEICTB U3 KOHKYPCHOI MACChl, B TEUEHHE TPEX
JIET C IaThl UX BHECEHUSI B ICTIO3UT HOTAPUYCA YKa3aHHBIE ICHEXHBIE CPEACTBA MEPEUNCIISIOTCS HOTAPHYCOM
B (beniepasibHbIii OIOIKET.
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LLIEHUST 9TOM MPOOJIEMBI SIBJISIETCS aBTOMAaTUYECKOE BOCCTAHOBJIEHUE 00eCTIeUeHU I ipso
Jjure. Takoe pellieHHe KaXeTCsl IOTUYHBIM B OTHOLIEHUH TEX CJIy4yaeB, KOrIa peyb UIET
0 3aJI0Te, MPEAOCTABJIEHHOM CAMUM JOJDKHUKOM U OCTAIOLLIUMCS B €0 COOCTBEHHOCTU
B MOMEHT BO3Bpara EMOHMPOBAHHOTO MMYIIIECTBA C Aeno3uta. OQHaKo 3TOT MOIXOM
MPENCTABJISIETCS KpailHE HEYIAUYHbIM, KOIA PeYb UIET O 3aJI0T€ UMYILIECTBA TPETHETO
JIMLA WM TTOPYYUTEIBCTBE JIMOO OTUYXIECHUU NOJKHUKOM-3AIOTONEpXKATENEM UMY-
LIECTBA, PAHEE CIYXXKUBILETO MPEAMETOM 3aJI0Ta, TAK KaK B MOJOOHBIX CUTYalUsIX OYAyT
SIBHO HApyLIATbCs Pa3yMHbIE OXUAAHUS TAKUX MOPYUUTENS, WIU 3aJI0TOAATENS, WU
MproOpeTaTeNs UMYIIECTBA, CIYXUBIIETO MpeaMeToM 3anora. OHM, ocuuTaB 00s13a-
TEJIbCTBO UCITOJTHEHHBIM, a 00ECMEeUYEeHUs] — MPEKPALIEHHBIMU, MOTYT I0JIaratbCsl Ha
5TO ¥ He OyIyT FOTOBBI K TOMY, YTO Y€pe3 HECKOJIBKO JIET MOCie MpeKpalleHus: ooe-
CIIEYECHHUSI OHU TTOMUMO CBOEH BOJIU OMSTh CTAHYT CBSI3aHbI 00ECTIEYUTEIIbHBIMU 001~
3aTEIbCTBAMMU.

B To xXe BpeMsl, €CJIM UCXOAUTh U3 TOTO, YTO MOPYYUTEIbCTBA 1 3aJI0TM UMYLLECTBA TPeE-
ThUX JIML] HE BOCCTAaHABIMBAIOTCSI BMECTE C BO3POXAAEMbIM 00513aTEILCTBOM, MOTYT I10-
cTpajgaTh UHTEpechl kpeautopa. Ilo cyTu, misl IOKHUKA OTKPBIBAETCS BO3MOXHOCTh
«CTPSIXHYTb» 00ECITeUeHMSI cO cBoero moiyira. OCOOEHHO HeCIpaBeIJIMBO 3TO B CUTYa-
1M, KOTIa BMEHUTb B BUHY KPEIUTOPY TO, YTO Y NOJDKHMKA BO3HUKIIM OCHOBAHMS IJIst
IETO3UINY, Heab3sl (HalpuMep, B CUTYallMM IETIO3UIIMK HM3-3a BO3SHMKHOBCHMSI HE-
oIpenesIecHHOCTH B (purype Kpeauropa). Eciim oTedecTBEHHOE ITPaBO B UTOTE OIS PXKUT
npemjiaraeéMylo Bblllie MUHTEPIIPETAIMIO, B paMKaX KOTOPOil UCTpeOboBaHME UMYIIECTBA
C IeN03uTa J0XKHUKOM BO3MOXKHO JIM0O0 C comacus KpeauTopa, 160 Mo Cyay U JIUIlb B
CTPOTo OTPaHMYEHHBIX CIy4yasx, JaHHas mpoobiemMa oyner peuieHa. Ho eciau Boctopxke-
CTBYET MHOM MOIXOM, TTPU KOTOPOM JOJKHUKY OyIET MO3BOJIEHO 3a0MpaTh UMYLIECTBO
C JIeTI03uTa B J1I0OON MOMEHT (XOTh Ha CIIEAYIOIINI JAeHb MOC/Ie BHECEHUS) HA OCHO-
BaHUM OTHOTO JIMIIb CBOETO XeJIaHUsI, TTpobieMa HETOOPOCOBECTHOTO «CTPSIXMBAHUSI»
obecIrieueHn OKaxeTcsl KpaiiHe Cepbe3HOM.

Drta npobiieMa OueHb SIPKO BBICBEYMBAET HEYIAYHOCTh MOAXOHA, TP KOTOPOM HOBAst
HopMa 11. 3 c1. 327 I'K OymeT ToKOBaThCs Kak Jaloliasl TODKHUKY 0e3yCI0BHOE IIPaBo
BOCTpeOOBaTh NCITOHMPOBAHHOE MMYIIECTBO 0€3 coracus KpeauTopa 1 0e3 MpOoBepKH
CYIOM HaJIM4MsI OCHOBAHUIA IJIs1 TaKOro Bo3Bparta. CyneOHast mpoLeaypa 03BOJIsIeT M-
HMMU3MPOBATh YKa3aHHbIE PUCKM YTPAThl 00eCIeUeHUI ISl KPEIUTOPA.

XXXI. BctpeyHoe ucnonHeHne o6a3aTenbCTB

N3BaeyeHns M3 NOCTAHOBJIEHUS
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«57. BeTpeuHbIM IIPU3HAETCS UCIIOJHEHUE 00513aTeIbCTBA OQHOM U3 CTOPOH, KOTOPOe
00YCIIOBJIEHO UCIIOJIHEHUEM IPYrOii CTOPOHOI CBOMX 00s13aTEIbCTB, BHE 3aBUCUMOCTU
OT TOTO, IIPEIYCMOTPEIN JIK CTOPOHBI OUEPETHOCTh UCITOJTHEHUSI CBOMX O0SI3aHHOCTEH
(rryskT 1 ctateu 328 'K P®). Hampumep, mo oOImeMy IIpaBUIy B IOTOBOPE KYILIH-
Mpoaaxu 00sI3aHHOCTD IIPOAaBLia MepeaaTh TOBAP B COOCTBEHHOCTh ITOKYIIATEIS K 00sI-
3aHHOCTH MOCJICIHETO OIUIATUTDL TOBAp SIBIISIOTCS BCTPEYHBIMU IO OTHOIICHUIO IPYT

K IpYTY».
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KommenTapuii™!

IToHsTHE BCTPEYHOTO UCIIOJIHEHUS, KOTOpOoe 3aKperieHo B I1. 1 c1. 328 'K, nMeeTt Bax-
HOE MpaKTUYeCKOe 3HaYeHUe, TaK KaK II. 2 3TOM CTaThM JAeT CTOPOHE, 00SI3aHHOM OCY-
LIECTBUTDH BCTPEUHOE UCIIOJIHEHHUE, IIPABO IIPUOCTAHOBUTh CBOE BCTPEYHOE UCIIOJIHEHKE
B CUTyallMU, KOTJa Opyrasi CTOPOHA HE MCIIOJHSIET CBOE 00sI3aTeNIbCTBO WJIM BO3HUKA-
I0T 0OCTOSITENILCTBA, OUEBUIHO CBUAETEILCTBYIOLIME O TOM, YTO TAKOE HEUCIIOJIHEHME
TIPOM30UIET B OyIYIIIEM.

Kaxk xe 'K P® onpenensier BctpeuHocth ucnioHeHus? Coriacho 1. 1 cr. 328 'K PO
BCTPEYHBIM MPU3HAETCS UCIIOJHEHUE JOJDKHUKA, KOTOPOEe 00YCIOBIEHO UCTIOJHEHUEM
JIPYTOii CTOPOHOI CBOMX 00s13aTEbCTB IMepel NOKHUKOM. MTHaye roBopsi, peub UIET
0 JIeXalllMX Ha CTOPOHAaxX JOrOBOpa JABYX BCTPEUYHBIX O0S13aTEIbCTBAX, HAXOASILIUXCS B
ONpPENEIEHHON CBSI3U, KOTOPAasi MO3BOJISIET TOBOPUTH 00 WX B3aMMHOI 00YyCJIOBIEHHO-
cTu. D10 03HauaeT, yto noynoxeHus cT. 328 'K PO nmpumMeHMMBI OTHIONb HE KO BCEM
B3aUMHBIM 00513aTe€IbCTBAM, a TOJBKO K TEM U3 HUX, KOTOPbI€ B3aUMHO OOYCJIOBJICHBI.
B aToM miposiBsieTCst OTIMYME TTOHSITUSI BCTPEYHOCTH B KOHTEKCTE JaHHOM CTaThU U TOTO
K€ TIOHSITUSI B KOHTEKCTE HOPM O 3a4eTe: ISl Lesel 3a4eTa OMHOPOIHbIE TPEOOBAHUS
CUUTAIOTCS BCTPEYHBIMU ITOTOMY, YTO OHU CBSI3bIBAIOT CTOPOHBI MEXXy cO00I (KaKoii-To
B3aMMOCBSI3U MEXAY ABYMS BCTPEUHBIMU MTpeKpalliaeMbIMU 00513aTeJIbCTBAMU HE TpeOy-
eTcs); s 1eneit ke npuMmeHeHus ct. 328 'K PD moHsiTre BCTpeyHOCTH HOCUT Oosiee
Y3KUI XapaKTep U TpeOyeT HAXOXIEHWS SJIEMEHTA B3aUMHOIN O0YCIIOBJIEHHOCTH.

B xakux xe ciaydyasix MOXXHO TOBOPUTb O B3aMMHOI OOYCJIOBJIIEHHOCTU 0O0S13aTEJIbCTB
cropoH goroBopa? [Ipexme Bcero rakasi CUTyallMs BOSHMKAET TOIA, KOTaa aBa 00s13a-
TEJIbCTBA BBITEKAIOT M3 OXHOIO JOTOBOPHOTO IpaBooTHomIeHUs. Ho u3 atoro He cie-
IyeT IeaaTh BbIBOJ, UTO JIOObIe B3aMMHbIE 0013aTEIbCTBA CTOPOH JOrOBOpPA B3aMMHO
o0ycnoBiieHbl. Takast B3auMHasi 00yCJI0BJIEHHOCTb OYAET UMETb MECTO, €CJIM PE€Yb UIIET
00 OCHOBHBIX 00513aTEJILCTBAX IBYX CTOPOH I10 OCYIIECTBICHUIO BCTPEUHBIX ITPEIOCTaB-
JICHUI B paMKax CMHa/ularMaTUYE€CKUX JOTOBOPOB, OMOCPEAYIONIMX B3aUMHbBI OOMEH
SKOHOMUYECKUMM OJIaraMu.

Cynsl He BceTaa ciieIoBaIu uaee o ToM, 9to cT. 328 'K P® npuMeHMa K 000MM B3arM-
HBIM 00513aTe/IbCTBAM, BBITEKAIOINM U3 CUHAJIJIarMaTUYECKOro 10TOBOPa, B CUJTY CaMOil
MPUPOJBI TAKOTO JOTOBOpa oOMeHHoro tumna. Tak, B 1990-e rr. BcTpeyaiuch peieHust
CY/IOB, KOTOpbIE He MPU3HABaIM BCTPEUYHOCTb MCIIOJTHEHUI U TIPUMEHUMOCTh CT. 328
I'K P® maxe B Tex ciaydasix, KOTIa B JOTOBOPE OBIIO MIPSIMO IIPEAYCMOTPEHO, YTO OJHA
CTOPOHA HCMOJIHSET CBOE 00S13aTeIbCTBO MOCJE OCYIIECTBICHUSI UCTIOHEHUS IPYTOil
cropoHoit. Cynsl 37€Ch, BUAUMO, CUMTAIM, YTO HEOOXOAUMO TPSIMOE YKa3aHWE B J1O-
TOBOpPE Ha BCTPEYHOCTH 00s3aTeNIbCTB (cM. TToctaHoBiIeHUe [Ipesunuyma BAC P® or
16.12.1997 Ne 4897/97). Takske MHOTIA BCTpEYaaoCh U TakKoe TosikoBaHue 11. 1 ¢T. 328 'K
P®, 13 KoTOpOro BBITEKAET, YTO BCTPEYHBIM UCITOTHEHUEM SIBJISIETCST UCITOJIHEHUE 0-
roBOpa TOM CTOPOHOMU, KOTOpas JOJKHA OCYILIECTBUTh UCTIOJHEHUE BTOPOM O ouepenu
CTPOTO TMPHU YCIOBUM U MOCJE TTOJTYYeHUS] UCTIOTHEHUSI OT KOHTpareHTa. Takasi uHTep-
TpeTaius ToXe B KOpHe HeBepHa. M3 Hee (hopMasibHO clie0Bajl CTPAHHbBIN BBIBOJ O TOM,
470 mojoxeHus 1. 2 ¢T. 328 'K PD o nprocTaHOBIEHUN UCTIOTHEHUST HE MOXET TIpH-
MEHUTH MOCTABIIUK, I KOTOPOTO HACTYMAET CPOK MOCTaBKY OUYE€PEAHON MapTUU, €CIU

51
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MPYU 3TOM IOKYIATeb HE OIUIATWI MPEBIAYIILYI0 PaHee OTIPYXEHHYI0 NapTuio. Benb
B IOCJIEMHEM CJIy9ae CPOK IOCTaBKHU TOCHIEOYIONICH MapTUX HANPSIMYIO HE IIPUBS3aH
K OILIaTe TTOKYITaTeJeM TIPeabITyIICeH.

O0a 3TX HEBEPHBIX MOAXOJAa BBIBOAWINCH M3 TOJKOBAHMS TIPEXHEW pemakiuu 1. |
ct. 328 'K P®, corimacHO KOTOpOIl «BCTPEUHBIM IIPU3HACTCS MCITOJIHEHUE 00sI3aTelTh-
CTBa OJTHOI U3 CTOPOH, KOTOPOE 8 coomeemcmauu ¢ doeogopom (Kypcus Hail. — A.K.) 06-
YCIIOBJIEHO MCTIOJTHEHUEM CBOMX 00513aTENIbCTB IPYTON CTOPOHOM». HekoTophie yueHbIe
Y CyIbl CYMTAJIHU, YTO (hpa3a «B COOTBETCTBUHU C IOTOBOPOM» O3HAYAET, UTO BCTPEUHOCT,
T.€. B3aMHast 00YCIOBJIEHHOCTD, TOJKHA OBITH MPSIMO 3a(UKCUPOBAHA B KOHTPAKTE.

DT nonxoasl HenoruuHsl. Ha camom nesie B IByCTOPOHHMX CUHA/IAarMaTUYECKUX J10-
TOBOpax UCIOJIHEHNE KaX0M U3 CTOPOH CBOET0 OCHOBHOI'O 00513aTe/IbCTBa 00YCIOBIEHO
HCMOJHEHUEM IOrOBOpa KOHTpareHToM. Ilpenoriata nmporu3BOAUTCS C YCIOBUEM, UTO B
00MeH Moc/ieyeT MocTaBKa, a TOBap C YCJIOBUEM 00 OTCPOYKE IIaTexka MOCTaBsIeTCs C
YCJIOBMEM, YTO B OOMEH JIPYroii CTOPOHOI OyAeT ocylllecTB/IeHa oruiata. B paBHOIi cTe-
TEHU SIBJISTIOTCS BCTPEYHBIMUA 00a OCHOBHBIX B3aUMHBIX 00513aT€IbCTBA CTOPOH TIOTOBO-
pa apeHbl (IpeaoCTaBlIeHYE BEIlU BO BJaJeHWE U TTOJb30BAaHUE Y BHECEHUE apeHAHBIX
matexeit). Ha To, 4To B 1ByCTOPOHHMX CHHaJIarMaTUYECKUX TOroBopax oba B3auM-
HbIX UCTIOJIHEHUS SIBJISIIOTCSI BCTPEUHBIMU, CIIPaBEJIMBO B MOC/IeIHEe BpeMsl yKa3bIBa-
eTcs B cynebHoi npakTuke (1. 10 mHdopmanmonHoro nucbMa IIpesunuyma BAC PO
ot 11.01.2002 Ne 66; mocra"osneHus Ipesuauyma BAC P® ot 09.04.2013 Ne 13689/12,
oT 25.12.2012 Ne 9924/11). DtoT ke momxon MpsiMo 3akperieH U B 11. 4 cr. 111.-1:102
MopenbHbIX TPaBUJT €BPOIEICKOro YaCTHOTO MpaBa, COrJIacCHO KOTOPOMY 00s13aTEIbCTBO
SIBJISIETCS BCTPEUHBIM MO OTHOLIEHUIO K APYTrOMY OOSI3aTEeNbCTBY, €CIU CPEIU MPOYETo
«00S13aHHOCTD JOJIKHA OBITh UCIIOJIHEHA B 0OMEH Ha MCTIOJHEHUE IPYTOil 00SI3aHHOCTU.

B uensix okoHYaTeIbHOIO 3aKpEIIEHUST 3TOM MPaBUILHOI TOUKM 3peHUsI B HOBOI pe-
gakuuu 11. 1 cr. 328 TK P®, Berynmusieii B cuiy ¢ 01.06.2015, ¢pasy «B COOTBETCTBUH C
JIOTOBOPOM» U3 IAHHOW HOPMBI U3bSLIU.

MHaye roBopsi, eciim B3aMMHBIC 00s3aTEIbCTBA HAXOMSATCS B MPSIMOI CHMHAJIIarMaTH-
YeCKOM CBSI3U, T.¢. 00YCIIOBIMBAIOT BCTPEYHBIM 0OMEH OCHOBHBIMU MMYIIIECTBEHHBIMU
MIPEAOCTABICHUSIMM, BXOISAIIMMM B IIpEAMET IOroBopa (HAIpUMEpP, O0SI3aHHOCTH IO
oIIaTe M BCTPEeUHAasT 00s13aHHOCTb T10 MIOCTaBKE), MCKOMasi B3auMHasi 00YCIIOBICHHOCTh
HaJuLo 1o onpeneneHuto. [lomnoxenus cr. 328 'K P®D o npuoctaHOBIEHUM UCIIOIHE-
HUS IPUMEHUMBI TIPEXKIIE BCETO MMEHHO K TAKMM B3aMMHBIM 00s13aTe/IbcTBaM. B3anm-
Hasl 00YCJIOBIICHHOCTD 3/1€Ch BHITEKAET U3 CAMOM IIPUPOIBl CUHAIATMATUYECKUX TOTO-
BOPOB, U3 CYILECTBA OTHOLLICHU.

CoOCTBEHHO TOBOpPS, 3TOT €IMHCTBEHHO BEPHBIN IMOAXOM 1 HAIleJ MOIACPXKKY B II. 57
rmoctaHoBineHus. s cHSTHS Besskux coMmHeHnit BC ykaszan B KauecTBe IIpUMepa, 4TO
«I10 O0IIIeMy TIPaBIJIy B OOTOBOPE KYIUIM-TIPOAAXXH OOSI3aHHOCTH IIpoAaBlIa IepeaaTh
TOBap B COOCTBEHHOCTH ITOKYITATE ST ¥ O0SI3aHHOCTD ITOCJICIHETO OIIATUTh TOBAp SIBJISI-
I0TCSI BCTPEYHBIMU IT0 OTHOIIICHUIO APYT K APYTY».

3910 PA3bACHCHUC CJIEAYCT BCAYCCKU ITPUBETCTBOBATD.

[Tpu 3TOM ClleayeT YTOYHUTD, YTO B3aUMHasi 00YCIIOBJICHHOCTb 00s13aTeILCTB 110 CUHAJI-
JIarMaTHU4YeCKOMY TOroBopy o cMbIchy cT. 328 'K P® He paBHO3HAaYHa MCITOJIBE30BAaHUIO
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KOHCTPYKLIMM YCIOBHBIX 00s13aTetbCeTB. B ¢T. 328 'K PD «00yCIOBIEHHOCTE» ITOHUMA-
eTCs1 B MHOM cMbIcie. B KOHTeKCcTe 3Toii cTaThy 00a B3aMMHBIX 00s13aTEIbCTBA B3au-
MOOOYCJIOBJIEHBI B TOM CMBICJI€, YTO OHM HAXOMASTCS B NMPSIMOM CMHAJLJIarMaTU4YeCKOM
CBSI3U, M TIPUHYKICHNE K UCTIOJTHEHUIO OMHOTO 00s13aTe/IbcTBa 0€3 yueTa HeMCITOTHESHUS
KOHTPAreHTOM APYroro MpoTUBOPEUYMJIO Obl MPUHLIMIIAM Pa3yMHOCTU, CIIPABEAJIMBOCTU
U 10OPOCOBECTHOCTH.

B moroBopHOIf paKTHKe CTOPOHBI JOCTATOYHO YACTO CTaBSIT MCIIOJHEHHWE OTHOTO W3
BCTPEUYHBIX 00S13aTENILCTB IO OTJIAraTeIbHOE YCIOBHE MCIIOJHEHUS APYTroil CTOPOHOM
CBOETO 00s13aTeNIbcTBA. B TakMX ciiydasx B3auMOOOYCIIOBIIEHHOCTD B cMbIcie cT. 328 'K
YAaCTUYHO (B YaCTH OTHOTO U3 IBYX B3AMMHBIX 00S13aTEJIBCTB) TTIepeceKaeTcs ¢ KOHCTPYK-
LIMEeN YCIIOBHOTO 00s13aTeNIbeTBa 1o cMbIcity ¢T. 327.1 TK. B To ke BpeMs1, eciiu coriacHO
JIOTOBOPY JIBa BCTPEUHbIX, CUHAJJIATMATUYECKU B3aMMOCBSI3aHHbBIX 00513aTEbCTBA CTO-
POH JOJIXHBI UCTIOJIHATHCH B COOTBETCTBYIOLIME KAJEHIAPHBIE NAThl, Mbl IIPOIOJIKAEM
BECTH PeUb O BCTPEYHOCTHU 00S3aTEILCTB M IIPUMEHMMOCTH HOPM cT. 328 'K PD, HO HeT
OCHOBaHMI1 TOBOPUTH O HAIMINY OTJIATaTSIbHBIX YCIOBUI 1 YCIIOBHOCTH 00SI3aTeIBCTBRA.

K coxanenuto, BepxoBHbrii Cyn ocTaBI 6¢3 BHUMAHUS LIEIBIN PSIT IPYTUX OYCHD BaXK-
HBIX BOIIPOCOB, BOZHUKAOIINX B OTHOIICHUY MOHSTHUS BCTPEYHOTO MCTIOIHCHMS.

Tak, BcTaeT BOIPOC O IJISIIIUAXCS TOTOBOPAX, UCTIOTHSIEMBIX TI0 YaCTsIM, KOTOPBIE OIT0-
CPEnyIoT 1IeJYI0 CepUI0 B3aMMHBIX OOMEHOB (HampuMep, TTOCTaBKa TOBapa MapTUsSIMU).
Ecnu cnemoBath OyKBaThbHOMY TOHUMAHUIO UIEW CUHAJIATMAaTUYECKOM CBSI3U, TO B Ta-
KOM COCTOSTHUY B3aMMOOOYCIIOBJIEHHOCTH HaXOISTCST 00513aTeThCTBA TTOCTABIINKA U TT0-
KyTIaTeJisl B 4aCcTy OHOM 1 TOM e mapTur. Ho 9To eciu moKyIaTte b TpoCpoUYnI OTIaTy
TIpeABIAYIIe MapTuu, a MOCTaBIIMK HaMepeBaeTCsl PUOCTAHOBUTL OTIPY3KY TOCTe-
IyIOIei 1o moranieHust oopasoBasiierocs nonra? [locraBka mocienyoieil mapTum B
OYKBaJIbBHOM CMBICJIE He OOMEHWBAETCSI Ha OTUIATy TIPEAbIMYINel TapThK, HO 3[paBhIit
CMBICJT TIOAICKA3bIBAET, YTO TAKWE JIBa 00S13aTEThCTBA B3aUMOCBSI3aHBI HACTOIBKO, UTO
3TO TPEAToJaraeT JOMyCTUMOCTb TPUOCTAHOBIEHUS UCTIOTHEHWSI.

Kpome Toro, Bo3HMKAeT U BOIPOC B OTHOIIEHWY MHOTOYMCIIEHHBIX JTOTOJTHUTEIBHBIX
JIOTOBOPHBIX 00sI3aHHOCTEN, KOTOPBIE XOTS U HE HAXOSITCSI B HETIOCPENCTBEHHOW CHAII-
JJaTMaTUIECKOM CBSI3U M HE OTIOCPENYIOT OOMEH OCHOBHBIMM BCTPEYHBIMU TIPEIOCTaBIIe-
HUSIMU B paMKax CMHaJJIarMaTU4eCcKOro 10roBopa, HO COMPOBOXKIAIOT TAKUE OCHOBHbBIE
o0s13aTeNbCTBa (Hanmpumep, MHGOPMUPOBATh, MPEACTABUTH OTYET, OCYIIIECTBIISTh TapaH-
TUUHBIN PEMOHT, YIIJIATUTh HEYCTOMKY B CJTy4ae HapylIeH s ¥ T.11.). MOXKHO JI ¥ B TAKUX
CJTydasix TOBOPUTH O BCTPEYHOM McIionHeHnn? HarprMep, BCTaeT HECKOIBKO BOITPOCOB.
SIBysieTcst M BCTpEYHBIM UCTIOJTHEHUE 00513aTeIbCTBA ITOCTABIIMKA ITO PEMOHTY paHee OT-
TPYXeHHOM TTPOAYKIIVY 110 OTHOIIIEHMIO K 00513aTeIbCTBY MOKYIIATeIs 110 OTIaTe HOBOM
maptuun? Vnm o6s13aTeIbCcTBO apeHI0aTe s TTO OCYIIIECTBICHUIO KalTMTAIbHOTO PEMOHTA
CIIAaHHOTO B apeHIy 3[aHUs TI0 OTHOIIEHUIO K 00s13aTeIbCTBY apeHIaTopa 1o odecreye-
HUIO TEKYIIIETO peMOHTa TOTo Xe 3nanus? M 00s13aTeIbcTBO 110 yIlaTe HEYCTOMKY 3a
MPOCPOYKY paHee TOCTaBJIEHHON MapTUX TOBapa IO OTHOIIEHUIO K 00s3aTeILCTBY I10-
CTaBIIIMKA OTTPY3UTh CJICAYIOIIYIO TTAPTHUIO B paMKax rpadvka MoCTaBKu?

Kak npencrapinsiercs, moyoxeHus 11. 2 cT. 328 'K P® o nprocTtaHOBIeHUH BCTPEYHOTO
WICITOJTHEHUsI MOTYT MPUMEHSTBCS U B TaKUX CIyYasix, KOraa o0s3aTebCTBa HE HaX0-
JATCS B MPSIMOM CUHAJIarMaTUYeCKOl CBSI3U, HO TOJIBKO TOT/AA, KOTJa B3auMHasl 00y-
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CJIOBJIEHHOCTb TaKMX 00513aTEILCTB MEX 1Y COOOI BBITEKAET U3 MPUHLIMIIOB pAa3yMHOCTH,
CMpaBeIIMBOCTU U JOOPOCOBECTHOCTU. B 1TaHHOM cilyyae BCTpEYHOCTb UCTIOJHEHUIA 151
LeJiel mpuMeHeHust HopM I1. 2 ¢T. 328 'K P® o nmprocTaHOBI€HUN MCTIOJHEHNST TIPENO-
npenensieTcss (paKTUIECKOil S5KOHOMUUYECKON B3aMMOCBSI3bI0, KOTOPAsl CBS3BIBACT 00a
HCIIOJIHEHUSI HACTOJIbKO, YTO YAOBJIETBOPEHUE TPEOOBAHUSI OJHOI CTOPOHBI O€3 yueTa
HCITIOJJHEHHOCTU 2TOM CTOPOHOM CBOETO 00513aTe/bCTBA MO OTHOILLIEHUIO K KOHTPAreHTY
OyIeT MpOTMBOPEUYUTh MPUHIMINAM JOOPOCOBECTHOCTU, PAa3yMHOCTH U CHpaBeIJIUBO-
ctu. MHave roBopsi, 31€Ch B3aMMHasl 0O0yCJIOBJIEHHOCTb HE MpeAoTpeaesieHa Mpupoaoi
JIOTOBOpPa U HE CJIeAyeT U3 HeMOCPEeACTBEHHON CMHAJIJIarMaTU4YeCKOl, 0OOMEHHOM CBSI3U
MPEeNOCTaBIEHUI, a 3aBUCUT OT KOHTEKCTA U MOJUTUKO-TIPABOBBIX COOOpaKeHUIA.

Tort xe nonxoxn npsiMo 3akperieH U B 1. 4 cT. 111.-1:102 MoaeabHbIX paBui eBpomeli-
CKOTO YaCTHOTO TIpaBa, COTJIACHO KOTOPOMY OOSI3aTEIbCTBO SIBISIETCSI BCTPEYHBIM T10
OTHOILIEHUIO K IPYroMy 00s13aTeNbCTBY HE TOJIBKO B ClTydae, KOT/Ia UCITOJIHEHUE OTHO-
ro 00s13aTeIbCTBA OCYILECTBIISIETCS B 0OMEH Ha MCIOJHEHHWE NPYroro, HO U TOraa, Kor-
J1a OTHO 00SI3aTENBCTBO «HACTOJIBKO SIBHO CBSI3aHO C APYTMM 00S13aTE€IbCTBOM WJIU €T0
MPENMETOM, YTO UCITOTHEHNE OTHOTO 00513aTEIbCTBA PA3yMHO IIOHUMAETCST KaK 3aBUCS -
1ee OT UCTIOJHEHUS IPYTOro 00s13aTeIbCTBAY.

I1pu 3ToM B3auMHasi 0OYCJIOBJIIEHHOCTh O0SI3aTEJIbCTB CTOPOH IO OTHOIIEHUIO IPYT K
IIPYTy 10 3TOMY BTOPOMY TUITY MOXKET IIPOMCTEKATh HE TOJIBKO M3 CHHAJIAaTMAaTUYECKOTO,
HO Y U3 UHBIX JOTOBOPOB, B paMKaX KOTOPbIX M3HAYAJIbHO BO3HUKAIOT WIM IIPU ONpene-
JICHHBIX YCJIOBUSIX MOTYT BOSHUKHYTh B3aMHBIE 00s13aTe/IbCTBA KOHTPAareHTOB (HaIIpH-
Mep, JOTOBOPHI CCYIIBI, IIPOCTOTO TOBAPUIIIECTBA, AKITMOHEPHBIE COIIAIICHUS U T.11.).

Hpyroii He MeHee BaXXHBIN BOMPOC, OCTaBLIMIICS Oe3 BHUMaHUS cO cTOpoHbl BC: Mo-
TYT JIU 00s13aTeIbCTBa CTOPOH OBITh B3aUMHOOOYCJIOBIEHBI (T.€. HOCUTh BCTPEUHBI Xa-
paKkTep) 3a paMKaMU Cyryoo JOTrOBOPHBIX OTHOIIeHU? KoHEYHO Xe, OTKa3 OT CBOETO
BCTPEYHOTrO MCITOJTHEHUs, O3Hayas He YTO MHOE, KaK OTKa3 OT IOroBopa, BUAMMO, He
MOXET OBITh MBICJIUM 32 paMKaMU TOTOBOPHBIX 00s13aTebcTB. HO BOT mprocTaHOBIIE-
HUE WCITOJTHEHUS NeMUCTBUTEIbHO MOXET O0CYXIaThCsl B KOHTEKCTE 00s13aTe/IbCTB BHE-
JIOroBOpHLIX. [IpeacTasisieTcs, YTO TEOPETUYECKU TPUOCTAHOBICHNE UCTIOTHEHUST MO-
XeT OBITh BOCTPEOOBAHO, B YACTHOCTH, MPU PACTOPXKEHUM TOTOBOPA U BOSHUKHOBEHUU
B3aMMHBIX 00513aTEILCTB MO BO3BPATY MOJYYEHHOIO (HampuMep, yIUIAaYeHHON 1IeHbI U
MOJIy4eHHOTO ToBapa), B cuity cT. 453 'K P® ncnoaHseMBbIX 110 TTpaBujIaM O HEOCHOBA-
TeapHoM oboramennt. Hopmsr cT. 328 'K P® o npaBe nprnocTaHOBUTH UCITOJTHEHHUE 10
MOMEHTA UCITOJIHEHUS BCTPEYHOTr0 00513aTeIbCTBA MOTYT, BUIMMO, TaKXkKe MPUMEHSIThCS
W K IBYCTOPOHHEN PECTUTYLIMU 10 HEAECHCTBUTEIBHOMY IOTOBODY.

B T0 Xe BpeMs B poCcCUiIICKOM MpaBe 3T acIeKThl mpuMeHeHus cT. 328 'K PO npakTu-
YyeCcKU He pa3paboTaHBbI.

Hanpumep, He BIIOJIHE MOHSITHO, KaK MOXET IMIPUMEHSTLCS MIPaBO MPUOCTAHOBUTh UC-
MOJITHEHUE TTPU JABYCTOPOHHEN PECTUTYLIUU, €CJIM TaKyI0 PECTUTYLIUIO OOBIYHO MPUCYXK-
JlaeT Cyll, BblJaBasl 1Ba UCITOJHUTEIbHBIX JIUCTA, peaqn3aliisl KOTOPhIX OCYIIECTBISIETCS
gale BCero pa3sHBIMU nonpasaeiacHusiMu DenepaabHo CIIyKOBI CyIeOHBIX TIPUCTABOB.
BeposiTHO, 6e3 BHeCeHUs KaKMX-JIMOO U3MEHEHMI B MpolieccyabHOE 3aKOHOIATEb-
CTBO, TTOSIBJICHUST CTOJIb OXMIaeMBIX pa3bsicHeHnii BC P® Ha ceii cuer miam 6e3 ak-
TUBHOI TIOMOIIY CyJda B YCTAHOBJIEHUM MOPSIAKA IBYCTOPOHHEro BO3BpaTa UMYIECTBA
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B CBOEM pEILIEHMM peajr30BaTh MEXaHMU3M MPUOCTAHOBICHUS MCIIOJHEHUS, 3aI0XKEH-
Hulid B 1. 2 ¢T. 328 'K P®, B KOHTEKCTE IBYCTOPOHHEN PECTUTYLIMH WIIU ABYCTOPOHHETO
BO3BpaTa UMYILIECTBA MPH PACTOPXKEHUU TOTOBOPAa HEBO3MOXHO.

Kpome TOro, BaxKHO TakkKe OTMETUTD, UTO B CUTYAIIMK, KOTJa IIPOCPOUYEHHOE 00sI13aTeIh-
CTBO OJTHO 13 CTOPOH W HEKOE 00513aTeIbCTBO IPYTOi CTOPOHBI BBITEKAIN U3 Pa3HbBIX, HO
TECHO CBSI3aHHBIX MEXIy COO0I JOTOBOPOB, CTPYKTYPUPYIOIINX TOCTKEHIE HEKOU €1 -
HOI 9KOHOMUYECKOM 11eJTM, MOXHO TaKXe TOBOPUTH O BCTPEYHOCTU B IIIMPOKOM CMBIC-
Jie 9TOTO MOHSTHS, U, COOTBETCTBEHHO, ITPUOCTAHOBJICHNE MCTIOJTHEHMS TAaKXKe BITOJIHE
BO3MOXHO, €CJIM 5TO OTBEYaeT MPUHIIUIAM COPA3MEPHOCTH, CIIPABEIMBOCTU U OOPO-
COBECTHOCTH. B Takux ciyyasix B3auMHasi 00yCJIOBIEHHOCTb 00513aTEIbCTB BHITEKAET U3
CYIIECTBa TOTOBOPHBIX OTHOIIEHUI. DTO 0COOEHHO BaXXHO B YCJIOBMSIX, KOTIAa HEPEIKO
CTOPOHBI O(OPMIISIOT, TI0 CYTH, SAMHYI0 SKOHOMMYECKYIO TPAHCAKIIMIO KOMILJIEKCOM
B3aMMOCBSI3aHHBIX OrOBOPOB. JlaHHOE MOJOXEHUE He MPeayCMOTPEHO B 3aKOHE, HO
BBITEKAET U3 MPUHIIUIIOB Pa3yMHOCTH, CIIPaBEUTMBOCTH U 100pocoBecTHOCTH (CT. 6 T'K
P®). Tem GoJsiee HET BO3paskeHMIA ITPOTHUB TAKOTO ITPUOCTAHOBJICHUS B CITydasix, KOraa Ha
TaKylo BO3MOXHOCTb MPSIMO YKa3bIBAaeT YCIOBUE TOTO UM MHOTO forosopa. K coxane-
HMIO, 3TOT BaXKHBI BOIIPOC TaKKe ObLT 0001iIeH BHUMaHUEM B TIOCTAaHOBJICHUU.

XXXII. NMpuocTtaHoBNeHue BCTPE4YHOro UCMONHEeHUs

M3BieueHns U3 NOCTAHOBJIECHUS

«57. ...Eciim nHOE He TIPeIyCMOTPEHO 3aKOHOM MJIX TOTOBOPOM, B CITydae HEIIpeaoCTaB-
JICHUsI 00SI3aHHOI CTOPOHOM MCIIOJIHEHUST 00s13aTeJIbCTBA MO0 TP HAIMINU O0CTOSI-
TEJIbCTB, OUEBUIHO CBUIETEIBLCTBYIOIINX O TOM, UTO TaKOE UCIIOJTHEHUE He OYIeT IIPomn3-
BEIICHO B YCTAHOBJICHHBIN CPOK, CTOPOHA, HA KOTOPOM JIEXKHUT BCTPEUHOE MCIIOHEHHE,
BIIpaBe MPUOCTAHOBUTH UCIIOJHEHNE CBOCTO 00S3aTEIHCTBA MM OTKA3aThCSI OT UCIIOJN-
HEHMSI 3TOTO 00s13aTeNIbCTBA M MOTPEOOBATh BO3ZMEIIICHMS YOBITKOB (IIYHKT 2 CTaThbu 328
I'K POD).

CropoHa, HaMepeBaoIlasicsi MPUOCTAHOBUTh MCIIOJHEHUE CBOETO 00s3aTeNIbCTBA MU
OTKAa3aThCsl OT €r0 MCIIOJTHEHMS JIUIIhL HA OCHOBAaHUM OOCTOSITEJILCTB, OUEBUIHO CBH-
JETEBCTBYIOLIMUX O TOM, YTO ApPYyrasli CTOpOHAa HE MPOMU3BENET UCIIOJHEHUE B YCTAHOB-
JICHHBII CPOK, 00s13aHa B pa3yMHbII CPOK MPenypeauTh MOCAEAHIO0 00 3TOM (MyHKT 3
ctateu 307 T'K PD)».

KommenTapuii>

IMonmoxenwe 11. 2 cT. 328 'K PD 0 npaBe MpHOCTAHOBUTH BCTPEYHOE VCIIOJTHEHNE TIPU
HETIOJyYeHUU COTIACOBAHHOI'O MCITOJIHEHUSI OT KOHTpareHTa 3aKpeIlIsieT BaKHbBIN CITO-
€00 3alIUThI, U3BECTHBIN MPAKTMYECKU BCEM IIPABOMNOPSIKAM MUpa M aKTaM MEXIy-
HapoJHOU yHU(pUKaluu noroBopHoro npasa (cM. cT. 7.1.3 Ilpunuunos YHUIIPYA,
ct. II1.-3:401 MonenbHBIX TIpaBUJI €BPOIEHCKOro 4YacTHOTO IpaBa). DTOT M3BECTHBIM
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€BPOIIeICKOMY MPaBy MHCTUTYT BOCXOAUT B MCTOPUIECKOM IIJIaHE K MHCTUTYTY BO3pa-
>KEHUST O HEVCTIOJIHEHUY I0TOBOpPA APYTOii CTOpOHOU (exceptio non adimpleti contractus).
Ecnu ogHa M3 CTOPOH OBYCTOPOHHETO CHMHAJIArMATUYECKOTO JTOTOBOPA HE OCYIIECT-
BJISICT OTOBOPEHHOE UCIIOTHEHHE, APyTasi CTOPOHA MOXKET IIPaBOMEPHO 3a1epKaTh CBOE
BCTpEYHOE MCITOTHEHUE. TakuM ke IMpaBOM 00JIamaeT MOCTPaIaBIINil OT HAapYIICHUS
JIOTOBOpa KPEIUTOP, €CIIM BCTPEYHOCTh HAPYIIIEHHOTO W IIPMOCTAHABIMBAEMOTO 00sI3a-
TEJIBCTB BBITEKAET HE U3 MX CTPOTOli CMHAJUIATMATUYECKOU CBSI3U, a TIPEIONPEaeISIeTCS
CYIIIECTBOM OTHOIIECHUN 1 TPUHIIUIIAMH PA3yMHOCTH, CIIPaBEIMBOCTU M JOOPOCOBECT-
HocTH (cM. pasaen XXXI HacTos1ero KoMMeHTapus BhILIE).

IIpu npuMeHeHU 3TOro criocoda 3aluThl ITpaB KpeAUTOPa BO3HUMKAET OTPOMHOE YUMCIIO
Mnpo0OJieM, ePEeUUCIsITh KOTOPhIE B paMKax HACTOsIIEH pabOThl He MPeACTaBIsIeTCs BO3-
MOXHBIM?. Bce 3TU mpo0JieMbl MOCTOSIHHO BCILIBIBAIOT B CyneOHOM mpakTuke, Ho BC
YKJIOHMJICSI OT UX pa3pelleHusi, oOpaTuB CBO€ BHMMAaHUE JUILIb HA OAUH KOHKPETHBIN
BOMNPOC 1 3aKPENMUB HEOOXOAMMOCTD MpeayNpeXaeHNsI KOHTpareHTa B CUTyalu, Koraa
CTOpPOHA HaMepeBaeTCs MPUOCTAHOBUTh CBOE BCTPEYHOE UCITOJTHEHUE (MJIM OTKa3aThCs
OT JIOrOBOpPa BOBCE) M3-32 BOSHUKHOBEHUSI OOCTOSITENIbCTB, CBUAETEIBCTBYIOIINX O pe-
aJIbHOCTH yIrpO3bl OYAYILETro HapyIlIeHUs CO CTOPOHBI KOHTpareHTa.

DT0 pa3bsICHEHNE a0COIIOTHO KOPPeKTHO. I1paBoM Ha MprOCTaHOBICHNE UCIIOTHEHUS
B CBSI3U C YIPO30i1 HAPYIIICHMSI IOTOBOPA CO CTOPOHBI KOHTpareHTa B OymyIeM o0agaeT
CTOPOHA, 00sI3aHHAsI OCYIIIECTBUTH IIPEAIISCTBYIOINIEE UCIIOTHEHUE (BHECTH IIPEIOILIa-
Ty, TIOCTAaBUTh TOBAap B KpeauT W T.1.). [IpaBoM ke Ha OTKa3 OT MOroBOpa IIPH IIPeiI-
BUIMMOM HapYIIEHUU MOXET BOCIIOJIb30BaThCA KaK CTOPOHA, 00sI3aHHAST OCYIIECTBUTD
MPEeaIIeCTBYIOIIee UCITOTHEHUE, TaK U CTOPOHA, KOTOpasl TODKHA MCIIOIHSITH JOTOBOD
BTOPOI IO OYEPENH, €CIU eIlle 10 HACTYIICHMS CPOKa OCYIIECTBICHUS TIPEAIICCTBYIO-
IIIETO UCIIOJTHEHMST CTAHOBUTCS OYeBUIHBIM, YTO OHO OCYIIIECTBJICHO HE OyIIeT.

C TOUKM 3peHUs MPUHIIUIIA TOOPOCOBECTHOCTY M HOPMAJIbHOI I€JI0BOI TPaKTUKY TIpe-
K7€, YeM BOCIMOJIb30BaThCSl CBOMM IPAaBOM Ha OTKa3 OT JOroBOpa WM Ha MPUOCTAHOB-
JIeHUEe WCITOJTHEHUs TPpY MPeIBUAMMOM HapylIEeHUU, CTOPOHA MOJKHA MPeayNnpeanuTh
JIPYTYIO0 CTOPOHY 1 COOOIIUTD €if 0 BOZHUKIIUX onaceHUs1X. KOHTpareHT, MoayYuBIIMA
Takoe MpeaynpexXaeHNue, BIpaBe pa3BesiTb BOZHUKIIKWE COMHEHMSI WU MPENOCTaBUTh
JIOCTATOYHbBIE MOIOJHUTEIbHbIE 0OecreueHrs] CBOEro BCTPEYHOTo ucrmosHeHus. Ha-
puUMep, OH MOXET MPEIJIOXUTh TOMEHSATh OYePEAHOCTb UCIIOJHEHUS U BhIPA3UTh IO-
TOBHOCTb OCYILIECTBUTH CBOE IMOCTABJICHHOE ITOJ COMHEHWE MCIOJHEHMWE MEPBBIM IO
ouepeau, MPenoCTaBUTh MTOPYYUTENBCTBO TPETHETO JIMIIA WJIM HE3aBUCUMYIO FapaHTHIO.
Ecnu nmocraTouHble obecriedeHusl MpenoCcTaBleHbl, MPaBO Ha OTKa3 OT JOroBOpa WIU
MPUOCTAHOBJEHUE UCIIOJHEHUS NPU MPEABUAMMOM HapyIIeHWU OTHanaeT. DTo IMojo-
XeHUe He 3aKkperuieHo B ¢T. 328 'K PP, Ho oueBHIHO BEITEKACT U3 MPUHIIUIIA JOOPOCO-
BectHOCTH (1. 3 ¢T. 307 m 1. 3 cT. 1 'K PD) 1 nmpeaycMoTpeHO B MEXIyHApOIHBIX aKTax
yHUbUKaIUK JOroBopHOro mnpasa (1. 3 ¢T. 71 u 1. 2 cT. 72 BeHCcKoil KOHBEHIIMU O A0-
roBOpax MeXAyHapOAHON KYIUIM-TIpoAaxu ToBapos, cT. 7.3.4 [puHuunoB YHUIPVYA,
n. 2 c1. I11.-3:401 MonenbHbIX MpaBUI €BPOIECKOTo YacTHOro npasa). B KoMMeHTH-
pyeMoM nyHKTe TToctaHoBlieHUss BC P® ymoirgan o BO3MOXHOCTH IS aipecaTa TaKoTro
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NpenynpexacHus napairM3oBaTb NPaBo KOHTpareHTa MpUOCTAHOBUTbL CBOE UCTIOJTHEHUE
WJIM OTKAa3aTbCsl OT JOTOBOpA IMyTEM MPEAOCTABICHUSI €EMY JOCTATOUHBIX OOECIIeUeHU,
HO OTHO3HAYHO 3aKperNnuil HeoOXOAMMOCTh NpeaynpexneHus. Jlymaercs, 4to pa3Butue
5TOTO pa3bsICHEHU B AajbHelilIel cyneOHOM MpakKTUKe MPUBEAET K BHIBEICHUIO U3 BCE
TOTO K€ MPUHIMIA 10OPOCOBECTHOCTH MpaBuiia 00 00eCIIeYeHHUSIX.

KakoBBI mocieACTBHSI HEBBICTaBICHUS yKazaHHOro mpenyrnpexnenuss? BC P® o6
3TOM yMOJIUaJl, HO AyMaeTcs, YTO B TAKOM cJiydyae OTKa3 OT JOroBopa Mpu MpeaBuIm-
MOM HapylIeHUU UKW MPUOCTAHOBJIEHUE UCIIOJHEHUS B TOU Xe CUTyaluu OyayT He-
MpaBOMEPHBIMU.

XXXIIl. Bonpoc 0 BO3MOXHOCTU Tpeb6oBaTb UCMOJSTHEHUS
npu HeocyLLeCTBIeHUN CBOEro BCTPE4YHOro UCNoJsIHeHus

M3BieveHns U3 NOCTAHOBJIEHUS

«58. Cornacno nyHkTy 3 ctatby 328 'K PD Hu ogHa U3 CTOPOH 0053aTeNIbCTBA, 110 YCII0-
BUSIM KOTOPOTO IIPeIyCMOTPEHO BCTPEUHOE UCIIONHEHNE, He BIIpaBe TpeGoBaTh IO CYIy
OT [PYroii CTOPOHBI UCIIOJIHEHMS B HATYpE, HE IIPEA0CTaBUB IIPUUUTAIOLIEIOCS C Hee 10
00s13aTe/IbCTBY APYroii ctopoHe. OQHAKO TaKOE MPAaBO COOTBETCTBYIOLIEH CTOPOHBI MO-
KeT OBITh YCTAHOBJICHO 3aKOHOM WJIA JOTOBOPOM (TIyHKT 4 crtatbu 328 'K PD). Bmecte
C TeM KPEIUTOP He JIMIIEH BO3MOXHOCTH TPe6OBaTh BO3MEILEHUS YOBITKOB, IIPUYNHEH-
HbIX HEMCITOJIHEHMEM WJIM HEHAJIEXKAIIMM UCIIOJTHEHUEM, B COOTBETCTBUM C YCIIOBUSI-
mu ob6s3atenbeTBa (ctathu 15, 393, 396 'K PD).

KpOMC TOro, B cJjiydya€ criopa O pasM€p€ BCTPEYHOI'O MCIIOJHECHMA MCTHA, €CIU CyO
YCTAaHOBUT, YTO HEWCIIOJIHEHUE C €r0 CTOPOHBI HOCWUJIO HE3HAYUTEJBHBIN Xapakrep,
Cyl BIIpaB€ YAOBJIETBOPUTH MCK 00 MCMOJIHEHUHU OTBETYMKOM 00sI3aTeIbCTBA B Hartype€,
OIIpCaCINB 00beM IMOJIeXKAIIEeTO UCTIOM UCIIOJTHEHUS».

KommenTtapuii>

A)

ITynkr 3 cr. 328 'K P® B penakium, Bctynubieii B cuiny 01.06.2015, 3akperuisieT npa-
BWJIO, COIJIAaCHO KOTOPOMY B JOTOBOpPE, MPEAyCMAaTPUBAIOIIEM BCTPEYHOE UCIIOIHEHUE,
HM OITHAa M3 CTOPOH He BIpaBe TPeOOBaTh UCIOJHEHUS OT APYrOli CTOPOHBI, HE TPEIo-
CTaBUB IPUYMUTAIOIIEECS C Hee BCTPEYHOE MCIOJHEHUE, €CIM MHOE HE YCTaHOBJICHO
B 3aKOHE WJIM B JIOTOBOPE.

Cpa:sy 2K€ BOBHUK BOIIPOC O TOM, KakK CJIICAYET TOJIKOBATDb 3TO ITOJIO2KEHHNE 3aKOHA.

BO—HCpBI)IX, N3 HETO MOXKHO BBIBECTH, YTO €CJIM B JOTOBOPE MJIM 3aKOHE HE OMPEACIC-
Ha O4YC€pCIHOCTb obMeHa ", COOTBETCTBEHHO, HET SAICHOCTU B BOIIPOCE, KTO M3 CTOPOH
JIOJIXKEH [IeJ1aTh MEepPBBIA 1Iar (TaKaH cutyaluda BO3HUKAET, B YaCTHOCTHU, B CJIydac€ 3a-
KIIIOYCHUA JOTOBOPAa MECHBI 0e3 yCJI0BUA 00 OYCPEAHOCTU O6MeHa), TO KaXaas n3 CTOpOH
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BIIPaBE JIETaJIbHO HE OCYIIECTBISATh CBOE UCITOJHEHUE, MTOKA KTO-TO U3 HUX HE PELLIUTCS
OCYILLIECTBUTh UCHOIHEHME MepBhIM. Takoil moaxoa paHee OTpaXkaics B pPOCCUKMCKOM Cy-
nebHoit npakTuke (nmocraHosinenue Ipesuauyma BAC P® ot 06.03.2001 Ne 7601/00).
IIpu 3TOM, ecau omHa M3 CTOPOH XKeJlaeT BBHIWTH M3 JAHHOTO TYNHMKa, 3a(pMKCUPOBATH
MPOCPOUYKY HA CTOPOHE KOHTpAreHTa W IMOJyYUThb IPaBO MCTPeOOBAThb UCTIOJTHEHUE OT
KOHTpareHTa mo cymay, TakKMe BO3MOXHOCTM OTKPBIBAIOTCS M TOTJAa, KOrjga 3Ta CTOpO-
Ha XOTS U HE UCIIOJHWJIA 00513aTEbCTBO MEPBOIi, HO MPEIJOXMUJIAa CBOE UCTIOJTHEHUE U
CTOJIKHYJIACh C HEXEJaHMEeM KOHTpareHTa €ro MpuHsITh, T.€. C MPOCPOUKOUN KpeauTopa
(cT. 406 IT'K PD). Brot BhIBOA CienyeT u3 npuMeHeHust 1. 3 ¢r. 1 u 1. 3 cr. 307 'K P®.
Hanpumep, eciu 1oroBop He MnpeaycMaTpuBaeT 04EPEIHOCThL OOMEHA BelllaMU 110 10TO-
BOPY MEHbI U BO3HUKAET ONMMCAHHbBIN TYMUK, OJHA U3 CTOPOH MOXKET PELIUThCS CIEIaTh
MEPBbIiA 1IAT U MPEAJTOXUTh KOHTPAreHTy NMPUHATh Belllb. ECIM KOHTpareHT YKJIOHUT-
Csl OT TOJIyYEHUS BEIllM, MbITAsICh TEM CaMbIM HEI0OPOCOBECTHO BOCHPEISITCTBOBATH
peaiM3alumu MpeaycCMOTPEHHOTO B TOTOBOpE OOMeEHa, MepBasi CTOPOHA MOXET 3asBUTb
K HEMY MCK 00 MCITOJJHEHUU €TI0 YAaCTU JOTOBOPHBIX 00513aTeJIbCTB B HATYPE MPU OTCYT-
CTBMU OCHOBAHWM 1JIs1 MPUMEHEHMUS T€X WU UHBIX OTPAHUYEHMIA HA TaAKOU MCK, BbIBO-
IUMBIX U3 3aKOHA, JOTOBOpPA WJIU CYIIeCTBa 00si3aTebcTBa. BTOpast e cTopoHa MOXeT
MPEABABUTD B 3TOW CUTYallMU BCTPEYHBINA UCK O TIepeaye BEIM, MOMIJIeXKAIIEH Tiepenaye
MepBOHAYAIbHBIM UCTILIOM.

COOTBCTCTBCHHO, ITOKa ogHa N3 CTOPOH HE MCITOJIHMIIA CBOC 00513aTeJIbCTBO HCpBOﬁ nim
HEC IToI1bITaJIaCbh 3TO CACJATh, Apyrasd CTOpOHAa HE CUYUTACTCA MornaBIlIei B IIPOCPOYKY U HE
HECET OTBETCTBECHHOCTU 3a HAPYLICHUC.

Cyas 1o TeKCTY KOMMEHTUPYEMOIrO IYHKTa IIOCTAHOBJIEHMS, TaKas WHTEPIpPETALIUs
JTaHHOI HOpMHI BIToJiHe ycTpauBaeT BC P®D.

Ho HacKoJIbKO pa3yMHO OTKJIOHSTh MCK OJHOM M3 CTOPOH 00 MCITOJTHEHUH BCTPEUYHOTO
00s13aTeIbCTBA B HATYpeE, TIOJAHHBIIH €10 10 TOTO, KaK OHa UCTIOJTHIIIA CBOE€ COOCTBEHHOE
00513aTeILCTBO TTEPBOM MJIM KaK MUHUMYM MONBITAIaCh €ro UCIOJHUTL? [Ipencranis-
€TCSI, 9TO B TAKOM JKECTKOCTH HET HEOOXOMMMOCTH, IIOCKOJIBKY HUYTO HE MPENsITCTBYET
JIPYTOM CTOPOHE MOJATh BCTPEUHBIN MCK M TaKKe IMOTPeOOBaTh MCITOJTHEHUS B HAType.
B T0 Xe Bpemsi, K coXXaJleHUIO, B KOHTEKCTEe POCCUIICKOTO 3aKOHOIATEIhCTBA 00 UCITON-
HUTEJIbHOM TTPOM3BOACTBE HEMPOCTO OOECIEYUTh 00EUM CTOPOHAM TaKOTo TOTOBOpa
TapaHTUM TOTO, 9TO OOMEH (haKTUUECKU COCTOUTCS, IyCTh U Ha OCHOBAHWUM MCITOJTHU-
TEJIBLHBIX JINCTOB. Belb MOXeT MOIYIUThCS TaK, YTO OTHO TToapasneiicHrue OenepaabHON
CITY>KOBI CyIeOHBIX IIPUCTABOB IT0 MECTOHAXOXKIECHHIO OTHOM U3 CTOPOH JOTOBOPa MEHEI
Belllb OTOEpET U MepeaacT Apyroil CTopoHe, B TO BpeMsI KaK Apyroe moapasieieHue 1o
MECTOHAXOXIECHWIO TPYTOil CTOPOHBI CITPABUTHLCSI C TOM Ke 3amadeil He cMoxkeT. Bumn-
MO, B TIOIMOOHBIX CIyJasiX MIPUCTABLI-MCITOTHATEN U3 Pa3HBIX MOIpa3aeIeHUI TOIKHEI
KOOPIMHUPOBATh CBOW NEHCTBUSI, HO MPOIeCCyadbHbIE IETaIN, BIIPOYEM, TPEOYIOT 00-
CYXIEHMS.

Bo-BTOphIX, Takke 3 HOpMHEI 11. 3 cT. 328 'K P® cinenyer, 4To mpy HAJTUUUU B 3aKOHE
WUJIM JJOTOBOPE YETKOI OUepeTHOCTH B3aMMHBIX MCIIOJTHEHU CTOPOHA, KOTOpasi MOJKHA
ObLIa UCIIOJHUTD CBOE 00sI3aTe/IbCTBO IEPBOIA 10 OYepenr, He BIIPaBe, HE OCYIICCTBUB
MOJIOKEHHOE UCIIONHEHUE, TPeOOBaTh UCIIOJHEHUSI OT IPYTroii CTOPOHLL. B Tex ciyyasx,
KOIa B JOTrOBOpE MPEAyCMOTPEHO, YTO BTOPAsi CTOPOHA OCYLIECTBISIET CBOE MCIIOIHE-
HUE TOJIbKO I0CJIE OCYIIECTBICHMS IIPEAILIECTBYIOIIErO MCIIOJHEHNUSI, TAKOe TpeOOBaHKe
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OymeT IpeXIeBpeMEeHHBIM, TTOCKOJIBKY OCHOBAaHUS UISI UCIIOJHEHUS (CPOK MCITOJTHE-
HUST) BCTPEYHOTO 00s13aTeJIbCTBA MIPOCTO HE HACTYITHIIH.

Ecnu xe yeTKast ouepeqHOCTh OOMEHa ompenesieHa, HO B JOrOBOPE MCIIOJIHEHWE OHOMN
W3 CTOPOH MPSIMO HE yKa3aHO KaK YCJIOBUE ISl OCYILECTBICHWS] BCTPEYHOTIO MCITOJIHE-
HUSI, U3 IPEAYCMOTPEHHOTO B TaHHOM ITYHKTE MOJOXEHMUS CleayeT, YTO TpeboBaHue 00
OCYIIECTBJEHUH MOCIEAYIONIEro UCITOTHEHUS TaKKe He MMeeT OCHOBaHMiA. BrpoueM,
3TOT 3Ke BBIBOJ BhITeKaeT 1 M3 HOPM 1. 2 cT. 328 'K P®d o 11paBe MpHOCTaHOBUTH BCTPEU-
HOE UCTIOJTHEHME.

Hakonen, B-tpetbux, HopMma 11. 3 cT. 328 'K P® nomyckaer u Takylo MHTEPIPETALINIO,
TIpY KOTOPOH B CIIy4yasix, KOrJa B JOTOBOPE WJIM 3aKOHE 3aKpeIlieHa YeTKasi 04epeTHOCTh
00MeHa, KpeIUTOp HE MOXET IIOTpeOOBaTh IPUHYIUTEIFHOTO UCIIOTHEHMS OT CTOPOHBI,
00s13aHHOM OCYIIECTBUTh CBOE MCIIOJHEHUE IIEpBOM MO odepedau (Hammpumep, BHECTH
MpeaoIuIaTy, IIepeaaTh ToBap ¢ OTCPOUYKOI TIaTeXa, IepeaaTh IIPeaMeT apeHIbl BO BiIa-
neHue u T.01.). [1py TakoM TOJIKOBaHMM MPY HETIOIYYSHUH IIPEIIISCCTBYIONIETO UCTIOHE -
HUSI CTOPOHA, 00s13aHHAS OCYIIIECTBUTD ITOCIIEAYIOIee UCTIOTHEHIE, MOXKET Pealn30BaTh
TIPaBOMOYHS, TIpeaycMOTpeHHBIE B II. 2 ¢T. 328 'K P® (mprocTaHOBUTD CBOE BCTPEYHOE
WCIIOJIHEHNE WJIM OTKAa3aThCsl OT IOTOBOpa), a TaKKe TPeOOBAaTh BO3MEIICHUS YOBITKOB
WJIN YIUTATBl HEYCTOMKM, HO HE MOXET MCTPeOOBAaTh HEIIPEIOCTAaBICHHOE NCITOTHEHHE B
cyne6HoM nopsaake. PaHee HaMeKn Ha TaKoi oaxoj, 0OHapyKUBanuch B pakTuke BAC
P® (nocranosnenue Ilpesnanyma BAC P® ot 25.12.2012 Ne 9924/11). B yactHOCTH,
€CJIN CJIEIOBaTh ITOIOOHO JIOTHKE, 10 O0IIeMY IIPaBUIy HEBO3MOXEH MCK O IIPUHYIN-
TeJIbHOM B3bICKAHUU C MOKyNaTesis (3aKka3urKa) MpeaoruiaThl Uik UCK 00 ucTpeboBaHUU
HEIBIKMMOCTH, KOTOpPasI IIOMIEKUT Tepeaade 1o JOrOBOPY Ha YCIOBHUSIX OTCPOUKH TUTa-
TeXa, IToKa MCTEIl caM He OCYIIIECTBIJI CBOE BCTPEUHOE UCIIOJHEeHUE. B paBHOI cTereHn
MpU TaKO MHTEPIIpEeTallMM HEBO3MOXEH U UCK 00 ucTpedboBaHUM Yy OaHKa oOellaHHO
CYMMBI KpeIuTa, 9TO OBLIO TOCTATOYHO OMHO3HAYHO MPH3HAHO B CyINcOHON IpaKTUKE
BAC P® (11. 11 napopmanmonHoro nuckMa [pesnnmyma BAC P® ot 13.09.2011 Ne 147,
1. 11 uadopmauronHoro nuceMa Ipesuauyma BAC PO ot 29.12.2001 Ne 65).

ITpoTuB Momo6HOI TPaKTOBKM HOBO# HOPMHI 1. 3 cT. 328 'K P® roBopurt npoekT KoH-
LIETIIIMHA COBEPIICHCTBOBAHUS OOIIMX ITOJIOXEHU 00s13aTeIbCTBEHHOTO MpaBa Poccun,
yrBepxkneHHbIii CoBeToM Tipu [Ipe3unenre PO mo komupukanyu U coBEpIIEHCTBO-
BaHUIO IPaXIaHCKOro 3aKOHoJaTeabcTBa (IpoTokos oT 26.01.2009 Ne 66). CortacHo
n. 2.9 pasnena Il mpoekTa HoBeJTa, 3aKperuieHHas B 11. 3 cr. 328 'K P®, nznavaibpHO
OblIa paccuMTaHa pa3paboOTYMKAMU Ha CUTYallu, KOTJa B 3aKOHE WJIU TOTOBOPE YeTKast
OYepeTHOCTb OOMeHa He 3aKperlieHa.

B T0 ke BpeMsi, HECMOTpsI Ha TO YTO OIMCAHHAS BBIIIC MHTEPIPETANS TaHHONW HOp-
MBI, BUIUMO, HE TIPeIIIojarajiach pa3padoTIMKaMu, OIpeaeIeHHAsI JIOTUKA B HEeil MMe-
ercsa. Ecam moJbKHUK He KelaeT UCIIOMHSTh JOTOBOP, a KPEIUTOp eIle He OCYIIEeCTBUI
BCTPEYHOE MCIIOJHEHNE, B OOJBIIMHCTBE CIyJacB HamboJyiee ameKBaTHBIN CIICHAPUIA
Pa3BUTHS COOBITUII COCTOMT B PACTOPXKEHUH IOrOBOPA, HAXOXICHUM KPEIUTOPOM 3a-
MEHBI JOJDKHUKY U B3BICKAHUM C TTOCIEHHETO YOBITKOB (B TOM YHCJIe B BUAC Pa3HUIIBI
B IieHax). B 3ToM ciyyae sKoHOMMUUYECKMiT OOMEH OyIeT OCYIIECTBISTHCS C TEM, KTO B
3TOM peajbHO 3aMHTEePECOBaH, YTO HAMHOTO 0oJjiee pa3yMHO, YeM IIPUHYIUTEIbHOE 3a-
TATUBAaHME NOJDKHUKA B MCIIOJIHEHKE TOTOBOPa IMPOTUB €ro Bojiu. Korma erre HUKTO U3
CTOPOH HE MCITOJIHUJI CBOMX 00sI3aTEJIbCTB, SKOHOMHMYHEE TOITYCTUTDh PACTOPKEHUE J10-
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TOBOpA C B3BICKAHMEM YOBITKOB M HE JOYCKATh MPUHYXKIEHNE TODKHNKA K ITPEeI0CTaB-
JICHUIO KOMMEPUYECKOT0 KpeauTa (HampuMep, K yIurate IpeaoruiaThsl).

CiemyeT OTMETUTB, YTO B KOMMEHTUPYEMOM ITYHKTe mocTaHoBieHus Cyma, Mo CyTH,
repecka3zaB KOMMEHTUPYEeMYIO HOpMY, He TIONTBEPIWII, HO U HE OIPOBEPT TaKyIO e MH-
Teprperannio. Tak 4To BOIIPOC B POCCUIMCKOM TIPaBe 10 CUX IOP HE BIIOJHE ITPOSICHEH.

Ecnu BhllIeyKa3aHHOE OrpaHMYeHMe Ha UCK 00 UCIIOJIHEHUM B HaType OyIeT B pocCUuii-
CKOM IIpaBe OKOHYATEJIbHO MPU3HAHO HAa OCHOBe MHTepnpeTanuu 1. 3 cT. 328 'K PO,
JMaHHOE TIPAaBWJIO JOJIKHO B JTI00OOM ClIydae 3HATh NCKIIIOUCHUSI, KOTAa 3TO MPeaoIpeae-
JISIETCSI CYIIECTBOM OTHOIIEHUI WU CIeIyeT U3 3aKOHA MJIM TOrOBOpa.

g Havyana MOCMOTPUM Ha BO3MOXHbBIE WCKIIIOYEHMSI, BBIBOAUMbIEC U3 CIEIIMATbHbBIX
HopM 3akoHa. Tak, B cuiy 1. 3 cT. 611 'K P® «ecnu apeHgonaTeb He IPeIOCTaBUII
apeHJaTopy CIaHHOE BHAEM UMYIIECTBO B YKa3aHHbBII B TOTOBOPE apeH bl CPOK, a B CITy-
yae, KOTJa B JOrOBOPE TaKOM CPOK HE YKa3aH, B pa3yMHBII CPOK, apeHAaTOp BIIPaBe MC-
TpebOBaTh OT HETO 3TO UMYIIECTBO B COOTBETCTBUU €O cTaTheil 398 HacTosero Koaek-
ca 1 MoTpeboBaTh BO3MEIICHUS YOBITKOB, MPUYMHEHHbBIX 337 PXXKOW UCTIOTHEHUS, TU0O0
NoTpedOBaTh PaCTOPXKEHUS JOTOBOPA U BO3MEIIEHUSI YOBITKOB, IPUYMHEHHBIX €r0 He-
WCITOJTHEHUuEeM». TpynTHO BOOOpa3nTh, UYTO 3aKOHOAATEb [OIpa3yMeBall, UYTO apeHIaTop,
Tpexe YeM MoaaTh TaKOM UCK, JOJKEH BHECTU BCE CBOY apeHIHbIE TIIaTeXU HaTepes.

Kpowme Toro, Kak ciiemyer U3 IpsMoro yKa3zaHus B Hopme 1. 4 ¢T. 328 'K, a Takke B KOM-
MEHTHPYEMOM ITYHKTE TTOCTAaHOBJICHHMSI, HUYTO HE IIPEISITCTBYeT CTOPOHAM IOTOBOpa
COIJIacoBaTh YCIOBHUE O IIPaBe KPeAUTOpa TpeOOBaTh OT JOKHMKA UCIIOTHEHUS 10 CYIy
B OTCTYILIEHHE 00 00CYX1aeMoro o01Iero npaBuia, €Cii TaKOBOE B NMPUHLUIE OyAeT
OKOHYATEJIFHO YTBEPXKIECHO B POCCUIICKOM IIpaBe. Hampumep, 1oroBop MoXeT IIpsSMoO
MpeaycMaTpUBaTh IIPaBO IPOIABIa TPEOOBATh BHECCHMS IIPEIOILIATHI IO CYIY.

Ho MoryT 1u uckiIoueHusT U3 AeMCTBUS 3TOro MpaBuia (IOMYCTUM, YTO oOCyxXmaemas
uHTeprnpetauus 1. 3 cT. 328 'K okoHYaTeJIbHO yTBEpAUIACh) BBIBOAUTHCS HE U3 TIPS~
MOTO yKa3aHMsI B 3aKOHE WJIU JOTOBOpe, a U3 cyiiectBa oTHoueHui? ITyHkT 4 c1. 328
I'K roBopWT JuIllb O BO3MOXHOCTH HEMPUMEHEHUs MpaBUJI 3TOW CTaTbW B Clydasx,
YKa3aHHBIX B 3aKOHE WIM JoroBope. TeM He MeHee HUYTO He MPEeMsaTCTBYET MpaBy cyaa
npunath HopMe 1. 3 cT. 328 'K B oOcykxmaemMoll ee MHTepNpeTallud OTpaHUYUTEIbHOE
TOJIKOBaHUE C YYETOM CIEIM(DUKN KOHKPETHBIX 00CTOATENbCTB. Tak, UCK O B3bICKAHUU
C TIOKYyTaTeJs MpenoruiaThl (Wi UcK 00 MCTpeOOBaHMM BEelM y MpOAaBlia MpU HaIu-
YUM B JOTOBOPE YCJIOBUS 00 OTCPOUKE IIaTexka) cieayeT MpU3HaTh TOIMyCTUMBIM, €CIIU
Yy KpeauTOpa HeT peaabHO BOZMOXHOCTU HAWTU JOJDKHUKY 3aMEHY, a TaKXKe €CJIM pac-
TOPXKEHUE JTOTOBOpPA U 3aKJIIOUEHUE aTbTepPHATUBHOIO TOTOBOpa C IPYIMM KOHTpareH-
TOM CYIIECTBEHHO 3aTpyaHeHbl. Hanpumep, B ciydae, Koraa moKymnaTeab (My 3aKa3uuK
M0 IOTOBOPY MONpPsiIa) YKIOHSETCS OT BHECEHUS MpPeaoIiaThl, a mpoaasel (Ioapsia-
YHUK) yXe MOHEC pacXoJbl Ha 3aKYyIKy 3aKa3aHHOTO MOKyMnaTeJieM ToBapa, peajiu3aius
KOTOPOTO TPEThbUM JIMIIaM 3aTpyAHEHa, TpUoOpesl MaTeprasbl WM 000pyIOBaHUE IS
BBITIOJIHEHUST paOOT WJIM OCYIIECTBUI UHbBIE CYIIECTBEHHbIE WHBECTUIIMU B TIOATOTOBKY
WICITOJTHEHUs] UMEHHO MO TaHHOMY IOTOBOpPY, MCK O B3bICKAHWU MPEIoIIaThl, BUIUMO,
JIOJDKEH cydaMu MoanaepxuBaTbes. bauskoe pemeHue 3akpernieHo B ct. 111.-3:301 Mo-
JIeJIbHBIX MPaBUJI €BPOMEHCKOro yactHoro npasa. K coxajeHuto, KOMMEHTUPYEMbIiA
MYHKT ITOCTAHOBJIGHUS O TAKUX CUTYalIUSIX yMaT4MBaeT.
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Korna ykazanHas Beile mHTeprpeTanus 1. 3 1. 328 'K, B paMKkax KOTOpOoii MCK O B3bI-
CKaHWH IIPEIOIIAThl MUIM MHOTO TIPEAIIECTBYIONIETO NCIIOTHEHUS 3a0JIOKMPOBaH, €CIIN
KPEIUTOp HE OCYIIECTBMJI CBOE BCTPEYHOE IOCJICAYIOIIee UCIIOJHEHNE, OyIeT OKOH-
YaTeJbHO TOmAepXKaHa CyIeOHON IPaKTUKOM, IMOTpeOyeT pa3pellleHWs U eIle OmHa
npobiema. CTopoHa, 00sI3aHHAsI OCYIIIECTBUTH IOCJEIyIOlee MCIOMHEeHue (T.e. uc-
ITOJTHUTD TOTOBOP BTOPOM MO OYEPEenr), MOXKET PEIIMTh OCYIIIECTBUTh CBOE MCIIOIHE-
HHUE TIepBOl, UTOOBI 3aCIYXKUTh MPaBO UCTpeOOBaTh BCTpeUHOE UCIIOJIHeHUEe. B Takoit
CHUTYyallM 3Ta CTOPOHA (paKTUUECKU IpemiaraeT U3MEHUTh 3aKPETUICHHYIO B IOTOBOPE
I 3aKOHE OoYepeaHoCTh ncroaHeHus. 1o obmemy npasuay B cwiy cT. 315 'K PD
HaBSI3bIBAHUE KPEAUTOPY TOCPOUYHOTO UCTIOJTHEHUSI B KOMMEPUYECKMX OTHOIIEHUSIX HE-
BO3MOXHO. COOTBETCTBEHHO, BCTA€T BOIIPOC O TOM, KaK OBITh, €CJIM Ipyrasi CTOpOHA
OTKa3bIBACTCS JaBaTh CBOE COINIACKE Ha IIPUHSITHE TOCPOYHOTO UCITOTHeHUS. OTBET Ha
Hero BuiTekaeT U3 1. 4 ¢r. 1 'K P®D, cormacHO KOTOpOMY HUKTO HE MOXKET U3BJIEKATh
BBITOIIy M3 CBOETO HEOOOPOCOBECTHOI'O MM HeTpaBOMepHOro moBeneHus. CTopoHa,
OTKa3bIBAIOIIASICS IIPUHUMATH TOCPOIHOE BCTPEUYHOE UCTIOJIHEHHE, IO 3TOr0 caMa Ha-
pYIIIIa CBOE 00513aTeILCTBO (HAaIIpuMep, He BHECIa IIPEAOTUIaTy) B TeIeph YIIOPCTBYET
B CBOEM HEXEJAaHUM PEaJIM30BBIBATh MPEAYCMOTPEHHBIM TOTOBOPOM OOMEH, YKJIOHSI-
SICh OT TIIPEIOKEHHOIO €ii JOCPOYHOTO BCTPEUYHOTO MCITOJTHEHUS. Takoe IoBemeHUe
HHUKaK HeJb3sl Ha3BaTb HOOpocoBecTHHIM. ClemoBaTebHO, B ClAydyae YKIOHEHUS OT
TTOJTyYEeHHUSI TOCPOTHO TIPEUIOKEHHOTO BCTPEYHOIO MCITOJHEHUS 3Ta CTOPOHA MOXET
OBITh MIPUHYXIEHA K UCIIOJTHEHUIO CBOETO 00s13aTeIbCTBA (HAIIpuMep, IMPUHYXIEHA 10
CyIy K OCYIIECTBJICHMIO TIPEAOTUIATEI). AHAJIOTMYHBIN BRIBOI MOXXHO O0OOCHOBATD U Y-
TeM IpuMeHeHusT 1o aHajgornu m. 3 cr. 157 'K P® o ¢ukumum HacTyIUIEHUS YCIOBUS
IIpY HEAOOPOCOBECTHOM MPEIIITCTBOBAHUM OMHON M3 CTOPOH HACTYIICHUIO YCIOBUS
(B maHHOM cJIy4yae — YCJIOBHS IJIST OCYIIECTBICHMS OIUIaThl). TakuM 00pa3oM, s 0~
JIy4eHUsI TIpaBa MCTPeOOBaTh MCIIOTHEHNE HEOOXOMMMO KaK MUHUMYM IIPEIJIOXUTD
BCTPEYHOE MCITOJTHEHUE.

B nmpunnmne, HamMek Ha BO3MOXHOCTb MCITOJb30BaHMs TipaBuia 1. 3 cr. 157 'K P®
B KOHTEKCTE IPOOJIEMBI IIPETSITCTBOBAHUSI OMHOM M3 CTOPOH JOTOBOPa HACTYIUICHUIO
YCIIOBHSA, K KOTOPOMY IIPUBSI3aH CPOK MCITOJTHECHUS €€ 00s3aTeIbCTBa, COeiIaH B II. 23
TIOCTaHOBJICHMSI.

Bo3HmKaeT TakKe BOIIPOC O TOM, BIIPaBe JIM KPEIUTOP TPeOOBATh MCITOJTHEHUS O0sI-
3aTeJIbCTBA B CUTYyalldM, KOTJAa OH CaM CBOE BCTPEYHOE MCIIOJTHEHUE BBIITOJTHIII HE
B ITOJITHOM 00BeMe. B m. 58 mocTtaHOBIEHUST Ha ceil cUeT yKaszaHo cienytomee: «B ciy-
gae CIopa o pa3Mepe BCTPEUYHOTO UCIIOTHEHMS UCTIIA, €CJIN CYI YCTAHOBUT, YTO HEMC-
IIOJITHEHHUE C €0 CTOPOHBI HOCWJIO HEe3HAYUTEIBHBIN XapaKTep, Cyd BIIpaBe yIOBJIET-
BOPHTH UCK 00 MCTIOTHEHUM OTBETYMKOM 00S3aTe/IbCTBA B HAType, ONPEACIMB 00beM
MTOJIeKAIIET0 UCTIIOM MCIOMHEeHUs». [TIOHATD 3TO pa3bsICHEHNE JOCTATOYHO TPYIHO.
He Briostne sicio, mmen im BC 3meck B BUAY, 9TO CYI MOXET IMIPUCYINUTH YTO-TO B IIOJIb-
3y OTBETYMKA 3a CUET MCTIA. ECIM OTBETYMK BCTPEYHOTO MCKA HE MPEIbSIBUI, TAKOE
pelIeHne KaxeTcsl CTpaHHbBIM. BummMmo, 3mech mMeeTcsT B BULY, UYTO CYI IIPOCTO TOJI-
JKEH yKa3aTb, KAKOM 00BbeM BCTPEYHOTO MCIOJIHEHUS IMPUUYNUTACTCS ¢ KpeauTopa mpu
YCIOBHH, YTO OH ITOJYYUT MPUCYKICHHOE CYIOM OT IOJKHMKA. Hampumep, ecim 1mo-
CTaBILMK IOCTaBUJI ITOKYIaTeio 99% HeKoero pomgoBOro ToBapa U MOJAeT UCK O B3bI-
CKaHWM BCETO pa3Mepa HoJTa, TO, CYyIsS IO TeKCTY IMOCTAaHOBJICHMS, CyI MOXKET B3bI-
ckaThb ¢ nokymnaressi Bce 100% mosira, oroBOpMB, 4TO 3a IMOCTABIIMKOM COXPaHSIETCS
00513aTeNIbCTBO 110 ITocTaBke 1% ToBapa.
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M3 cMbIcia JaHHOTO pa3bsCHEHUST OT 0OPATHOTO CIEAYET, UTO €CIM CTOPOHA HE OCYIIIE-
CTBUJIA 3HAYUTEJIbHYIO YaCTh MPUYMTAIOLIETOCS C HEE UCTIOJTHEHMUS, TO OHA B IPUHLIMIIE
He BIIpaBe TpebOBaTh UCIIOJHEHUS OT APYTOil CTOPOHBI. Eciu mocTaBmnK MOCTaBUI B
HapylueHue goroopa auiib 40% ToBapa, OH He BIIpaBe MPEIbSIBIATh UCK O B3bICKAHUU
nmoinra B 1ejioM. Ho MokeT i OH IToTpe0oBaTh B3BICKAHWSI COPAa3MEPHOI YacTH mojra?
[IpencraBiseTcs, 4To TaKoe MOBEISCHNE HeTIpaBOMEPHO. JIpyroe neio, 4To MoKymnaTe/lb
MOXKET OTKAa3aThCsI OT JOTOBOPA B MPOIOPIIMOHAIBHOM YaCTH U OTKA3aThCs OT TaJbHE -
LLIEr0 UCITOJIHEHUSI IOTOBOpA: B ITOAO0HOM CUTYyallMM B3bICKATh ¢ Hero 40% 1ieHbl 10T0-
BOpa BITOJIHE BO3MOXHO. [IpobiemMa MoXeT BO3HUKATh, €CJIM MOKYIIaTeIb HE OTKa3bIBa-
€TCS OT JOTOBOPA, YICPKUBACT MOJIYYCHHYIO OT ITPOIaBIia YaCTh TOBapa M He COOMpPaeTCs
IJIATUTH 3a Hee, PYKOBOJIICTBYSICh YKa3aHHBIM BBIIIIE Pa3bsICHEHUEM, a IIOCTABIIUK B CHITY
KaKHX-TO OOBEKTUBHBIX IMPUYNH HE MOXKET HMCIIOJHUTH 00S3aTeIbCTBO B OCTaBIICHCS
yacTy. MOXeT JIn 3MeCh ITOKYIIaTelb, ITIOTPEOUB MOIyYSHHYO YaCTh UMYIIIECTBa, HO BO3-
IEePXKUBAsICh OT PaCTOPXKEHMS JOTOBOPA, OCTABUTH ITpoAaBIia BoBce 0e3 oriaTe? Jlyma-
€TCsI, 3Ty IPOOJIEMY MOXKHO PEIIUTD C YISTOM KOHKPETHBIX 00CTOSITEIBCTB ITOCPEICTBOM
MPUMEHEHUS] MPUHILIMIIA TOOPOCOBECTHOCTH U B KAKMX-TO CJIyYasix yIAOBJIETBOPUTh UCK
MPOIaBIIa O B3LICKAHWM YaCTH IIEHBI, IIPOIIOPIIMOHAIBHOI TOMY, YTO OBLIO TTOJIYICHO 1
norpebieHo rmokyrareneM. BripoueM, BC B Takie HIoaHCH B paMKaX KOMMEHTUPYEMOTO
ITOCTAHOBJICHUSI PEIIIUT HE TIOTPYXKaThCS.

XXXIV. CooTHoLleHune npasun cT. 328 u cT. 406 'K PP

N3BaeyeHnss M3 NOCTAHOBJIEHUS

«59. Ecin mHOE He YCTaHOBJIEHO 3aKOHOM, B CJIydyae, KOrina TOJDKHMK He MOXKET UCITON-
HUTh CBOETO 00513aTEJIbCTBA 10 TOTO, KaK KPEAMTOP COBEPIIUT AeHCTBYSI, TPETyCMOTPEH-
Hbl€ 3aKOHOM, MHBIMU ITPaBOBBIMU aKTaMM WJIM JOTOBOPOM JIMOO BHITEKAIOIINE U3 OObI-
yaeB WIM CYIleCTBa 00si3aTeNbCTBa, IPUMEHEHHUIO TTOIeXXaT MojoXeHus crateit 405,
406 TK P®. ITpaBuna crateu 328 'K P® B TakoM ciiyyae MpUMEHEHUIO HE TTOIJIEKAT».

KommenTapmii

OnHoli U3 HauboJsee pacIpOCTPaHEHHBIX B CYA€OHON MpakTUKe MpoOJieM CTajlo yKasza-
HMe apOMTPaKHBIMU CydaMU IIPYU MOTUBHUPOBKE PELICHUM CCHUIKM OTHOBPEMEHHO Ha
cT. 328 m cT. 406 'K PD, curHanmsupyioniee 0 HEMOHUMaHWM Pa3HULIBI MEXIY WHCTH -
TyTaMU TIPUOCTAHOBJIEHHUSI BCTPEYHOTO MCIIOJTHEHMS M HETeYSHUEM ITPOCPOYKH TOJIK-
HMKa B TIEPUOJ IIPOCPOYKHI KPEIUTOPA.

Ha caMoMm fene cylecTByeT gaxe He ABe, a TPU pa3Hble CUTyallui, KOTOPhIE HE CIeayeT
nyTaTh. [lepBass — 3T0 cuTyalnsl, KOTHa B CHHAJZIATMATHICCKOM JOTOBOPE MMEIOT Me-
CTO [IBa BCTPEYHBIX 00sI3aTe/IbCTBA, HO CPOK MCIIOJIHEHUS OMHOIO MPSIMO HE MPUBSI3aH
K MOMEHTY UCIIOJIHEHUS APYroro. B TakoM cityyae Ipy HeIoIydeHUM IIPeaLIeCTBYIOLIE -
IO WCTIOJIHECHMSI ApyTrasi CTOPOHA BIIpaBe IIPUOCTAHOBUTH CBOE BCTPEUYHOE HMCIIOTHCHHE
no npasuiaM cr. 328 'K P®D. Hu o xakom npumeHenun ct. 406 'K PD o mpocpou-
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K€ KpeauTopa peuu 31eCh ObITh HE MOXET. BTropast — 3To cuTyaiiusi, Korga B JOroBope
CPOK MCITOJIHEHUSI 00513aTeIbCTBA OJHOU M3 CTOPOH MPHUBS3aH K MOMEHTY UCITOJHEHUS
IPYTOii CTOPOHOI CBOMX 00SI3aTeNbCTB (HaIpUMep, CPOK IOCTaBKM HAYMHAET TeUb C
MOMEHTAa BHECCHMSI TIpeNoruiaTel). B TakoMm ciydae CpoK MOCIIEOYIONIero UCITOTHESHUS
MPOCTO HE HACTYMAET M3-32 HEOCYIIECTBICHUS IPEAIIECTBYIOLIETO UCTTOTHEHUST B CUITY
m. 1 cr. 314 n cr. 327.1 TK P®, u mpocpoyka COOTBETCTBYIOIIEN CTOPOHBI HE HACTY-
MaeT NpoCcTO B CUJIy aBTOMAaTMYECKOTO CMELIECHUSI CPOKA MCIOJHEHUSI O0SI3aHHOCTH.
TpeTtbsl cuTyalMsi — 3TO KakK pa3 Mpocpoyka KpeauTopa, Koraa oaHa U3 CTOPOH HE CO-
BepllIaeT AEUCTBUI, KOTOPHIE HE MIPEICTaBIISIIOT CO00I MpeaMeT HEKOeTo 00s13aTeIbCTBA-
MPEOOCTABJICHUS, @ HATIPABJIEHBI JIMILIb HA CO3NAHUE YCIOBUIA JI1 UCTIOJHEHUS 00s13a-
TEJIbCTBA IPYTOii CTOPOHOU. B TakoM cilydae OTBETCTBEHHOCTb MOCAEAHEN HE HACTYMAET
13-32 HECOBEPLIEHUS HEOOXOAUMBIX JEMCTBUI KOHTPAr€eHTOM IO MpaBuiaM O IPOCpoY-
Ke kpeauropa (1. 3 ct. 405, cT. 406 'K PD).

Takum obpazom, 3¢hdhEKT HEHACTYIUIEHMST MPOCPOYKM JOJDKHMKA IO TMpaBwiaMm 1. 3
cT. 405 u c1. 406 'K P® BO3HUMKAET TOJLKO TOIA, KOIa KPEAUTOP HAPYLINJ CBOU Kpe-
JTUTOPCKYE 00I3aHHOCTU (ITPUHSTh UCTIOJHEHUE U COAEHCTBOBATh UCTIOJIHEHUIO), B TO
BpeMsI KaK TIpaBO IIPMOCTAHOBMUTh MCIIOJIHEHUE 1Mo mpaBwiaM cT. 328 'K PD moxer
OBITh peaIM30BaHO B OTBET HA HEUCIIOJIHEHUE BCTPEUHOTO 00s13aTeIbCTBA. MIcnoiHeHre
KPEAUTOPCKON 00SI3aHHOCTU HE CIYXXKUT O0BEKTOM KOHOMUYECKOTO OOMEHa M, COOT-
BETCTBEHHO, HE SIBJIIETCSI BCTPEUYHON 00SI3aHHOCTBIO IO OTHOLIEHUIO K 00513aTeIbCTBY
JIOJDKHUKA OCYIIECTBUTH COOTBETCTBYIOIIEE MPEIOCTaBICHHUE.

Kpome Toro, peanuzaiinsi mpaBa IpuOCTaHOBUTD BCTPEYHOE UCIIOJHEHNE B OTBET Ha J10-
MYILIEHHYIO TTpocpouKy mo mpasuiiam cT. 328 I'K P® (3a pamkamu ciydast, Korga qoro-
BOP MPSIMO MPUBS3bIBAET CPOK MCIIOJHEHUST 00s13aTe/IbCTB OMHOM U3 CTOPOH K MOMEHTY
UCIIOJIHEHUS BCTPEYHOIO 00A3aTeIbCTBA JAPYTOM CTOPOHBI) BCETA SABJISAETCS BOJEBBIM
pereHreM 00sI3aHHOM CTOPOHEI, TOTa KaK IIPocpodyKa KpeauTopa B (popMe YKIOHESHUS
OT IPUHSATUSI MCIIOJHEHUS, a TAKXKE B OOJIbIIMHCTBE CJIydaeB HapylleHUs 00S13aHHOCTHU
I10 COICMCTBUIO IeJIaeT UCIIOJHEHNE 7151 00s13aHHOM CTOPOHBI HEBO3MOXHBIM. COOTBET-
CTBEHHO, CTOPOHA, OCYIIECTBIISIIONIAs BCTPEYHOE UCIIOJIHEHME U IIPUOCTaHABIMBAIOLIAs
€ro, TEOPETUYECKU MOXET M He I10JIb30BaThCS 3TUM CPEACTBOM 3allUThI M UCIIOJHUTD
cBOe 00513aTebCTBO, a B cUTyaluu, peryanpyemoii cr. 406 'K P®, 510, Kak mpasuio,
HUCKI04YeHo. ToT (pakT, 4YTO MOJKHKMK HE UCIIOIHSET CBOE 0013aTeIbCTBO B ClIy4ae Mpo-
CPOYKM KpeAUTOpa, SIBIIIETCS He peaju3alueil Kakoro-1bo cpeicTBa 3alluThl, a eCTe-
CTBEHHBIM U IPAKTUYECKU HEIPEOMOIMMBIM CISICTBUEM HApYLICHUS KPEIUTOPCKOM
00513aHHOCTH IPYTOi CTOPOHOM.

B cBA3M ¢ 3TUM HE MOXET OBbITh MOAAEpKaHa MO3UIIMS CYAO0B, HEPEAKO MPU3HAIOLIMX
HeTepeyncaeHre NpeaoiaThl YaCTHBIM CIyd4aeM IIPOCPOYKM KpeauTopa (Harpumep,
nocranosieHue [1pe3nauyma BAC P® ot 25.08.1998 Ne 3218/98).

B 3TOM KOHTEKCTe aGCOMIOTHO MPaBUIbHbIE OPUEHTUPHI B OTHOLIEHUHU Pa3rpaHUYEHMS
cep npumeHenns cT. 328 n 406 I'K 3akperuieHs! B 1. 59 mocTaHOBIEHUS.

OcTaeTcst OTMETUTh, UYTO B 3aKOHE TTOMOOHOE pa3rpaHUYeHMe IPOBOAUTCS HE BCerna IMo-
cienoBatenbHO. Tak, B cT. 719 'K P®, otHOCsIETCS K TTaparpady «O0I1ue moIoKeHUs O
Toapsife», 3aKoHoIaTesIeM IOMyIlieHa HETOYHOCTh B (hOpMYJTMPOBAHUM TIPEATIOCHLUTOK IS
HCIIOIB30BaHMSI MPaBa Ha IPUOCTAHOBJIEHNE BCTPEYHOTO UCTIOJTHEHYST: TIPABO TTOIPSITIM -
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Ka IMPUOCTAaHOBUTH UCITOIHEHME 10 TpaBuiaM cr. 328 'K P® BosHukaer, Korjga «Hapy-
IIEHNE 3aKa3YMKOM CBOMX OOSI3aHHOCTEH IT0 JOTOBOPY IMOAPSIA, B YACTHOCTH HEIIPENo-
CTaBJICHME MaTepuaia, 00OpydOBaHUS, TEXHUYECKON NOKYMEHTALMU WU MOAJIeXalein
repepaboTKe (00pabOTKe) BEIH, TIPEISITCTBYET MCIIOJHEHUIO TOTOBOPA TTOAPSITUNKOM>.
B yxazanubix B cT. 719 I'K ipumepax 3T0 «I1pensiTcTBOBaHUE» COCTOMT B HAPYILIEHUH Kpe-
IATOPCKUX O0SI3aHHOCTEM, U OHO aOCOTIOTHO HEMPEOMNOIMMO MOAPSITIYMKOM, B OTJINYME
OT CJIy4asl IIPMOCTAHOBJICHUS BBITIOJTHEHMSI paOOT MpU HAPYIIEHUU BCTPEYHOTO 00sI3a-
TeJIbCTBA (HAIIpUMep, IIpU HeyIutaTe aBaHca). ClieoBaTeIbHO, pe3yJIbTaTOM TaKOTO TOBE-
JEHMS 3aKa349rKa (HapyIIeHUs UM KPeIUTOPCKUX 00SI3aHHOCTEH) OyaeT He IPUMMEHEeHE
cT. 328 'K P®d, a mpocpouka kpenuropa (11. 3 cT. 405, c1. 406 'K PD).

3aknioyeHue

Kak MoxHO oLIeHUTD KOMMEHTUPYEMOEC TocTaHoOBJIeHWEe?
3aech cJenyerT cacjiatb HECKOJIbLKO 3aMeYaHU.

Bo-11epBbIX, B TOCTAHOBIIEHUH CONEPKUTCS PSIL BaXKHBIX U BITOJIHE IIPOLYMAHHBIX pas3hb-
SICHEHMI TI0 IEMCTBUTEIBHO CITOPHBIM BOIIPOCAM, BBI3BIBAIOIIMM Pa3HOYTEHMS B Cy-
nIebHoit mpakTuke. [Ipexne Bcero ciaemayeT OTMETUTD ITPaBOBbIE MO3UIIMHU TT0 BOIIpOCcaM
npumeHenwns ct. 313 I'K. 3necy BepxoBublit Cy 3aKperul Te BBIBOABI, KOTOPBIE paHee
O3BYYMBAJINCH B HAYYHOM COOOIIIECTBE*® B OTHOIIIEHUY HE BIIOJIHE YIAYHBIX ITONPABOK B
JMAHHYIO CTaThio, BHeCeHHBIX B 2015 r. Takke HaIuIeXKUT CKa3aTh M O BAXKHBIX Pa3bsCHE-
HUSAX B oTHomeHun . 2 1 3 ct. 310 I'K.

Bo-BTOpBIX, B 9TOM TOKYMEHTE MMEETCS LIeblil OJIOK pa3bsiCHEHUI, KOTOPhI€ TIEPEHO-
cAT Ha ypoBeHb noctaHoBeHus [lienyma BC P® te mo3uiium, KoTopble paHee 3aKpe-
IUISIIMCH B MMpakKTUKe ogHoro auilb BAC (Hanmpumep, MO3ULIMU IO TOJIKOBaHUIO CT. 317
T'K P®). besycinoBHO, 311 hparMeHTHI IOCTAHOBJICHUST HUYETO IMPUHIUITHATIBLHO HOBO-
IO B POCCHUIACKOE IPaBO, KaK €ro MPUMEHSIOT apOUTpaXkHbIe CYIbl, HE TIPUBHOCAT, HO
31eCh HY>XKHO UMETh B BUAY, YTO MX (pukcanusa Ha ypoBHe [Tnenyma BC P®D nenaet ux
00513aTeJIbHBIMU U JUISI CUCTEMBI CYIOB OOIIIel I0pUCAUKIIMU. Tak 4To MOIOOHbBIN METO
repeHeceHusT MpaBoBbIX Mo3unii BAC Ha ypoBeHb noctanosieHus [nenyma BC PD
BIIOJTHE OOOCHOBAH.

B-TpeThux, J0TMKa B BBISIBJICHUH aKTyaJIbHBIX BOIIPOCOB, IT0 KOTOphIM CyII pelraeT naTh
pa3bSICHEHUSI, B psifie CIydacB He BIIOJIHE OYeBUIHA. [IpakTraecKu 110 KaKIoi n3 cTaTeit
I'K, perymmpyommx HUCIIOTHEHNE O0S3aTeIbCTBA, MOKHO IIPUBECTH OT TPEX IO MECSTH
OYCHB OCTPBIX BOIIPOCOB TOJIKOBAHMSI, TI0 KOTOPHIM POCCHIICKIE CYIBI PACXOISITCS M Ha-
OIrromaeTCsl HeIPHATHAsI IIpaBOBast HeopeneIeHHOCTh. Ho, K coXajieHmIo, 110 3HAYNTEITb-
HoMmy umcity craTteil 'K 06 ncronmHeHnn 00s3aTeIbCTB, MOMABIINX B 30HY BHUMAHMS aB-
TOPOB ITOCTAHOBJICHUS, COTTIACUTRCS C PACCTAHOBKOM IIPUOPUTETOB TOCTATOYHO CJIOKHO.
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Cyn B psize ciay4aeB I€MOHCTPATMBHO YKJIOHSIETCS OT pa3pelleHMsT KpaifHe aKTyajlb-
HBIX ITPOGJIEM TOJIKOBAHMSI HOPM 3aKOHA, IIPEAIIOYMTasl 1aBaTh JOCTATOYHO OUYE€BUIHbIE
pPa3bSICHEHMSI TI0 BOIIPOCAaM, HE BBI3BIBAIOLINM CEPbE3HBIX PACXOXICHUI B CymeOHOIM
MIPaKTUKE.

Hanpuwmep, cT. 328 'K oTKpbIBa€T MOPE CIOXHBIX MPOOJIeM IPUOCTAHOBICHUS BCTPEY-
HOTO WCIIOJHEHMUSI, MPOIOPLIMOHATIBLHOTO OTKa3a OT AOroBOpa, OTKa3a OT JOroBopa U
MPUOCTAHOBJEHUS UCIIOJHEHUS MPU MPEeIBUAMMOM HapylueHUr U T.1. OgHaKo Mo Mo-
Boay 3TOl cTaThbu CyJ BhIXBAaThIBa€T HECKOJIBKO HE CAMBIX BAXKHBIX BOIIPOCOB, OCTABJISIS
0e3 BHUMAaHUS BCE MPUHIUIMATBHOE.

I1pu TonkoBaHMM He BOJHE OgHO3HAaYHOTro nojoxeHus 1. 2 ¢T. 310 'K Cyn ocraBun
0e3 oTBeTa BOIIPOC O BO3MOXHOCTU COTIJIACOBAaTh B JOTOBOPE, 3aKIIOUCHHOM MEXIY
JINIIAMU, HE OCYIIECTBIISIOMNMM IIPeINPUHUMATEIBCKYIO OeITeIbHOCTD, IIPaBO HA OT-
Ka3 OT JOTOBOpA WM €r0 OMHOCTOPOHHEE U3MEHEHME, XOTSI 9TOT BOIIPOC SIBJISIETCS Cca-
MBIM BaXKHBIM TIpU TOJIKOBaHUM gaHHOI HoBesutbl 'K PM 2015 r. 1 BBI3BIBaeT OCTphIe
CIIOPBHI.

Eme onuu mpuMep: gaBasi B 11eJIOM aOCOJTIIOTHO JIOTMYHOE U MOIIEPXKUBAEMOE B Cyle0-
HOH TIpaKTUKE WM B HAYYHOM COOOIIECTBE Ha MPOTSKEHUM IMoUTH 20 JIET TOJIKOBaHME
pelreHrs npobaeMbl OIpeaeieHsT MOMEHTA ITIaTeXa MpH Oe3HAJIWYHBIX pacueTax u
OTHOBPEMEHHO Pa3bsCHSISI He BITOJIHE SICHYIO HOBYIO HOpMY cT. 316 'K o MecTe mcno-
HEHMSI TaKoro popaa oos13aTesibeTB, BC PD npoxoguT MUMO 04eHb BaXKHOTO BOIIpOca O
JTUACTIO3UTUBHOCTH WJIW MMIIEPATUBHOCTU COOTBETCTBYIOIIETO OOIIETO ITpaBHIa U CBO-
0o/ie CTOPOH B OIpeleIeHU MHOTO BapyaHTa paclpelesieHus pucka HEMCIIPaBHOCTH
TPUBJICYEHHBIX MU TS IIPOBEICHUS pacyeToB 6aHKOB. YyTh JIM HE B ITOJIOBUHE 3aKJTIO-
YaeMbIX B 000pOTE TOTOBOPOB MPOIKMCAHO, YTO IJIaTeXX OCYIIECTBIIEH JIMOO C MOMEHTa
CITMCAaHUs JEHET CO cueTa IUIaTeJIbIIMKa, JTM00 B MOMEHT 3a4MCJICHUST ICHEeT Ha pacueT-
HBII cdeT KpeauTopa (T.e. pelleHrne, OTIMIHOE OT TOTro, KoTopoe BeIBOIUT BC PD u3
TOJIKOBaHMUS HOBOM pemakuuu cT. 316 I'K). FOpunnueckoe coo01eCTBO 0XKUIAIO MPO-
SICHEHUS BOITPOCa O 3aKOHHOCTU TaKUX YCJIOBUIA, HO TaK W HE TOXKIaJIOCh.

B xonTekcre TonkoBanus ct. 317 'K ymyineHa Bo3MOXHOCTb pa3bsCHUTH CcylaM, KakK
OIIpeelIsieTCST pa3Mep JOoJIra IIPY BO3BpaTe MPEAOIUIaThl B Pe3yIbTaTe paCTOPXKEHMUS 10-
ToBOpa B CUTYyaIlMM, KOTAA IOTOBOP IIPEAIIojaraji ee YIlaTy ¢ YCJIOBHEM O BaIOTHOM
oroBopke. [lepekiianbIBaloTCs M Ha TOJIydaTesIsl IIPEeIoIIaThl PUCKY AeBaIbBallul Ha-
IIMOHAJIPHOM BaJIIOTHI WJIM OH JOJIKEH BO3BpAIllaTh POBHO Ty PYOJIEBYIO CYMMY, KOTO-
pyio daktruecku moayumn? Ceifyac B cygax pacCMaTpUBaeTCsI MHOXECTBO ITOJOOHBIX
CIIOPOB, M OBIJIO OBl HEIIJIOXO YHU(MPUIIMPOBATh CyleOHYI0 MpakTUKy. Hackoabko HaMm
W3BECTHO, JaHHBII BOIIPOC 00CYKmaJicsl M OTBET (HE BITOJIHE YOAYHBIN, HA HAIIl B3TJISIT)
(urypupoBai B IMpoeKTe MOCTAHOBJICHMSI, HO B KOHeYHOM uTore Cym BO3mepKajcs OT
YHU(PUKALAY TIPAKTUKH IO STOMY BOIIPOCY>’.

Boznepxancs Cyn u oT nposicHeHUs (B KOHTeKCTe TojikoBaHus cT. 314 u 327.1 T'K)
BOIIpOca O «Meplalollleil Kay3e» B CUTyalluu MOCTAHOBKU MOJ, oTjiaraTeJIbHOE YCJIOBUE
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BCTPEYHOTO MCIIOJHEHMS [0 CHHAJIArMaTU4YeCKOMY OOroBOpY. MOXKHO JiM CTaBUTh
OIUIaTy 3a yXe IMOJy4eHHOe MpedoCTaBlIieHue I0f OTjaraTtejibHOe YCJIOBHUE, CO3maBast
JUISL UICIIOJIHUBILIEM CTOPOHBI YyrpO3y BEYHOM HEOIPEAEIeHHOCTH U B KOHEYHOM MTOre
6e3Bo3me3aHocT? Cyabl 3aBajieHbl CIIOPaMU 110 3TOM JOCTATOYHO HEIIPOCTOM IIpoGIie-
MaTHKe.

Taxxe Cyn yKIIOHWICS OT pellleHrs KpailHe 0CTpoil po0JieMbl TOJIKOBaHUSI HOBOU pe-
nakuuu ct. 327 I'K, npenycMaTpuBaloliieil mpaBo AOJKHUKA TpeOoBaTh BO3BpaTa AEHET
C Nlerno3uTta HoTapuyca. Tak M OCTaIUCh HEMPOSICHEHHBIMU CJICAYIOIINE BOMPOCHI: KaK
paboTaeT BO3BpaT ACHEr C NENo3uTa C y4eToM Toro, yTo B OCHOBaxX 3aKOHOJATEIbCTBA
0 HOTapuaTe YCTAaHOBJIEH ME€XaHWU3M BO3Bparta, MperycMaTpUBAIONIUNNA HEOOXOOUMOCTh
corjacusi Kpeauropa Jubo coOMoaeH s CynleOHOM MpoLeayphl; YTO MPOUCXOIUT C aK-
1IECCOPHBIMU 00ECITeYEeHUSIMU, MPEIOCTABIEHHBIMUA TPETBMMU JIMLIAMU (3aJI0TOM, I10-
DPYUYUTEIBCTBOM), B Cyvyae BOCCTAaHOBJIEHUs 00s3aTebCTBa MOCJIE BO3BpaTa JEHEr C
JIETO31Ta; MOXHO JIM TpeOOoBaTh TAKOTO BO3BpaTa Ipy JEMMOHUPOBAHUHU IEHET B COOTBET-
ctBuM c 1. 1.1 cT. 327 'K Ha ocHOBaHUM corJallleHus] JOJKHMKA U KpeauTopa; MOXKHO
JI1 TpeOOoBaTh BO3BpaTa AEHET C JEMO3UTa B CUTYallMU, KOrna JOJDKHUK YKe IMOJYyYrs OT
JIPYTOil CTOPOHBI UCITOTHEHUE, TPUUYUTAIONIEECS 3a 3Ty NEHEXHYI0 CyMMYy (Hampumep,
MPU BBITECHEHU U MUHOpPUTapueB B yoamyHoM AO)?

CrucoK MOXHO IPOJOJIKATh.

WNnaue roBop#, ObL1a ynnymeHa BOSMOXKHOCTD ITPOACHUTb MHOKECTBO KpaﬁHe aKTyajlb-
HBIX 1JIAd MPpaKTUKMW BOIMPOCOB TOJKOBAHWA HOBbLIX U JaBHO HeﬁCTBy}O[HHX HOpM I'K 06
HUCIIOJIHEHUM 00s13aTeNbcTB. Ha 3ToM (bOHC 0COOEHHO CTpaHHO TO, KaKO€ HEIIPOITIOp-
IIMOHAJIbHOC BAa’XHOCTU M aKTyaJIbHOCTHU l'IpO6J'ICMaTI/IKI/I BHUMAaHUE YyIOCIACTCA B IIO-
CTaAaHOBJICHUM BOIIpOCaM, CBA3aHHBLIM C aJIbTCPHATUBHLBIMU N (I)aKy.HBTaTI/IBHBIMI/I 0051-
3aTCJIbCTBAMUM, KOTOPbLIC BCTPECYAIOTCA B ITPAKTUKE ,Z[OFOBOpHOﬁ pa6OTbI n B Cy,Z[e6HBIX
criopax 10CTaToO4YHO pE€aKoO.

B-ueTrBepTHIX, 3HAUMTENIBHAS YACTh IIOCTAHOBJICHUSI COCTOUT B IIepecKa3e HOPM 3aKO-
Ha MHBIMM CJIOBaMH. DTa HECKOJIBKO CTpaHHAs TPAIUIIUs COCTAaBICHUS IIOCTAHOBICHUIA
ITnenyma BC P® HabmomaeTcs yke He B IEPBOM JOKYMEHTe TaKoro poaa. To xKe MOXHO
ObL10 HabmonaTh U B noctaHoBieHuu [lnenyma BC PO ot 23.06.2015 Ne 25, u B mocTa-
HoieHuu Inenyma BC P® ot 24.03.2016 Ne 7. B pe3ysbTaTte 06beM TEKCTA ITOCTAHOB-
JIeHus paspacrtaeTrcs 0e3 mpornopuuoHaiabHoro pocta KII pa3bacHUTENbHOU U YHU-
(ukanmmonHo# paboTsl. [IpencraBisercs: ompaBIaHHBIM B JAaJbHEHIIIEM OTKA3aThCS OT
WCITOIB30BaHUS TAHHOTO CTUISA U (PUKCHPOBATh HA YPOBHE ITOcTaHOBICHU [lneHyma
BC 6oee KOHIIEHTpUPOBAHHBIEC C COMEPKATEIPHON TOUKM 3pEHUS IIPAaBOBBIC IMTO3UIIUN
10 CYIIECTBY.
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