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CaH4up MaHOxues

Cnywamens PLUIYT

PeI'YHVIpOBaHVIe OTBETCTBEHHOCTU MHTEpPBEHTa 3a BTOPXeHWe B 4yXue

AOroBopHbie otHoweHusa B CLUA

BBepeHune

B CLUA 3awuta npoTuB BTOPXEHMS MHTEPBEHTa B AOrOBOPHbLIE OTHOLWIEHWs (tortious interference
with contractual relations) pgoBonbHO rnyboko paspaboTaHa B HayyHOW nuTepatype W
npoTecTMpoBaHa B peanbHbIX cyaebHbix genax. O cTeneHu pa3paboTaHHOCTW MOTYT rOBOPUTb
nccneaoBaHns OAaHHOW TeMaTuke No npaBy OTAENbHbIX wTaToB™. WHTepBeHT (TpeTbe Nuuo) HeceT
OENUKTHYI0 OTBETCTBEHHOCTb 3a BTOPXEHWE B YyXXME [OrOBOpHble OTHOLWEHus. [loHsATHe
«BTOPXEHME» TONKYETCS [OBONbHO LUMPOKO®, 1 BKIlOYAET B cebsi Takue criyyau, Kak CKIIOHeHWe
OOIMKHUKa K HapyweHuto gorosopa (inducement to breach), cknoHeHue JomkHMKa K OTKasy oOT

porosopa (termination at will) n T.4.
B naHHowm cnpaBeke GyayT paccMOTpeHbl cneayroLlme Bonpochl:

e CocraBbl BTOPXEeHUA B AOrOBOPHbIE OTHOLLUEHUA;
(] EpeMﬂ [OOKa3blBaHUA;
(] Cpeﬂ,CTBa 3alUTbl OT BTOPXEHUA; N

e (ObGocHoBaHHOE BTOpPXXEeHWNEe B HyXXne 4OroBOpHbI€ OTHOLUEHUA.

CocTtaBbl BTOPXXEHUA B JOrOBOPHbIE OTHOLLUEHUA
CknoHeHWe JomkHMKa K HapyweHuto gorosopa (inducement to breach).

B AaHHbIX cnyydaax TpeTbe Iunuo, 3Had O CywecTBOBaHUM [LOMOBOPHbIX OTHOLUEHUN mMexay
KpeanTtopomMm W1 LOOJMKHUKOM, CKIIOHAEeT AOJDKHUMKa K HapyweHWH OoroBopa C KpeauTopoMm. B
aMepuKaHCKOM npaBse (baKTI/ILIeCKI/IMI/I obcToaTenbcTBaMMU, KOTOpPbI€ OOJTXHbI ObITb YCTaHOBIEHHbI,

BbICTyFIaPOTSZ

(1) cywecTBOBaHME OOrOBOpa MEXAY OOIPKHUKOM U KPeguToOpOoMm;

! Cwmotpute, Hanpumep: Charles Q. Kamps, Interference with Contractual Relations: A Survey of the Wisconsin Law, 43
Marquette Law Review 231 (1959); Elisa Masterson White, Arkansas Tortious Interference Law: A Proposal for Change, 19
UALR L. J. 81 (1996); Interference with Contractual and Business Relations in Alabama, 34 Ala. L. Rev. 599 (1983);
George Jr. Denegre; Shannon S. Holtzman; John A. Lovet, Tortious Interference and Unfair Trade Claims: Louisiana's
Elusive Remedies for Business Interference , 45 Loy. L. Rev. 395 (1999) — nto6onbITHO OTMETUTb, YTO Jly3anaHa sBnsieTcs
€ANHCTBEHHbIM LUTATOM, B KOTOPOM AJaHHas JOKTPUHA LUMPOKO He NpeacTaBneHa.

% Charles E. Carpenter, Interference With Contract Relations, 41 Harv. L. Rev. 728 (1928). P. 728.

% Restatement (Second) Of Torts § 766 (1977): «One who intentionally and improperly interferes with the performance of a
contract... between another and a third person by inducing or otherwise causing the third person not to perform the
contract, is subject to liability to the other for the pecuniary loss resulting to the other from the failure of the third person to
perform the contract».




(2) ymbicen TpeTbero nuua Ha BTOPXEeHWe, NMBO NOHWMaHue TOro, YTO ero OencTBUS

CTaHyT NPUYMHON HapyLLIEeHWUs OroBopa;
(3) CKIIOHEHWe OOSMKHUKA K HAapYLLEHUIO [JOrOBOpPa;
(4) BO3HMKHOBEHME YOLITKOB Yy MOCTPAZABLUErO Nnua; U

(5) nNpuYMHHO-CrEeACTBEHHaAss CBA3b MeXAy AOeWCTBUAMU  UHTepBeHTa  ybbITkamu

NoCTpaaaBLLEii CTOPOHbI MO JoroBopy”.

Momumo atoro, Restatement of Torts, oguH M3 aBTOPUTETHBLIX AOKTPUMHASMBbHBIX WCTOYMHWKOB
amepuKaHCKoro npasa, TpebyeT Ans BO3NOXEHWSA OTBETCTBEHHOCTU YCTAHOBUTb «HeHaanexallee
nosegeHune» (improper). JednHuLMn GaHHOIO NOHATUSA HE J4aeTcs, HO NpUBOAUTCS psag dakTopos,
KOTOpble MOFYT YUYMTLIBATLCS MPW ONpPEeAeneHnn HeHaanexallero noseaeHns. Mo cyTu, AaHHbIi
psa akTopoB HampasneH Ha TO, 4ToObl onpegenuTb, €Cnvu N y TPeTbero nuua-nHTepBeHTa
neruTMHblE MM OBOCHOBAHHbIE MHTEPECbl Ha BTOPXEHWE B [AOrOBOPHbIE OTHOLUEHMWS, Mpu

Hann4ymm KOTopbIX TpeTbe JNTINMLUO HE HECET OTBETCTBEHHOCTMU.

D,aHHbIVI COCTaB 4ABNAETCA YyHUBepCalibHbIM, TaK KaK OXBaTblBaeT MpPakTU4eCKn BCe cny4dau
BTOPXEHNA B [OOroBOpPHble OTHOLUEHMA, C onpeaenieHHbIMY OroBOpKaMu. CoOoTBETCTBEHHO, B
JanbHenwem no TEKCTY, paccMaTpumBad MHble Cllydan BTOPXEHUA B OONOBOPHbIE OTHOLUEHUA B

CLUA, mbl 6yaem ccbinaTbCs Ha AaHHbIM cocTaB mutatis mutandis.

KacaTtenbHo BTOporo 0603Ha4eHHOro Bbille 3feMeHTa cocTaBa - ymbicna. Heobxogumbim ans
YCTaHOBMEHMS YyMbICIla Ha BTOPXEHWEe $SBNSETCA 3HaHWe WHTepBeHTa O [OroBope Mexay
OOIMKHUKOM WM KpeaWTopoM, YTO B NpUHUMNE SABNSETCA NOornyHbiM. Hepegko cyabl onepupytoT
noHATMEeM «malice», KOTOpoe MOXET TPaKkTOBaTbCHA Kak yMbICEN UMEHHO Ha npuynHeHue spega (ill
will). OgHako cygamu AaHHOe NOHATME TPaKTYeTCs KaK yMblLneHHoe BTOpXKeHue, 1 He TpebyeTcs

AOKa3bliBaHue 3510ro yMb|cna6.

CTouT Takke OTMETUTb W TO, B KOHTEKCTE CKIMOHEHUS [OIKHMKA K HapylleHWio [orosopa
noBeJeHNEe TPETLEro NNULA HE MOXET ObiTb HEOCTOPOXHBIM . HEOCTOPOXHOCTb NOAPa3yMEeBaET,
YTO TPETbe NULIO 3HaNO O CYLEeCTBOBaHUM A0roBopa, 0AHaKo He npearnornarano, YTo ero AeicTBus

npmeenyTt K HapyLweHUH obsizatenbctea. B Ccny4yae CKIOHEeHUA OOJDKHUMKa K HapylweHuo

* Donald C. Jr. Dowling, A Contract Theory for a Complex Tort: Limiting Interference with Contract beyond the Unlawful
Means Test, 40 U. Miami L. Rev. 487 (1986). P. 490.

® Restatement (Second) Of Torts § 767: «In determining whether an actor's conduct in intentionally interfering with a
contract or a prospective contractual relation of another is improper or not, consideration is given to the following factors:
(a) the nature of the actor's conduct,

(b) the actor's motive,

(c) the interests of the other with which the actor's conduct interferes,

(d) the interests sought to be advanced by the actor,

(e) the social interests in protecting the freedom of action of the actor

and the contractual interests of the other,

(f) the proximity or remoteness of the actor's conduct to the interference

gg) the relations between the parties.»

Restatement of Torts § 766B: «There are frequent expressions in judicial opinions that "malice" is requisite for liability in
the cases treated in this Section. But the context and the course of the decisions make it clear that what is meant is not
malice in the sense of ill will but merely "intentional interference without justification»; Kathleen Green, The Element of
Malice in the Tort Action for Inducing Breach of Contract, 12 St. Louis L. Rev. 288 (1927). Pp. 296-298.

" Fowler V. Harper, Interference with Contractual Relations, 47 Nw. L. REv. 873, 884-93 (1953). Pp. 884-885.




2.2

MHTEPBEHT O4EBUOHO OCO3HAET BO3MOXHbIE NocnencTBUA CBOUX NMNOCTYIMNKOB, TaK Kak OH CTPEMUTCA

K TOMY, YTOObI JOIMKHUK Hapywun gaHHoe 005a3aTenbCTBO.

CkrnoHeHMe JormKkHMKa K 0TKa3y oT goroeopa (inducement to termination at will)

B CLUA Bo3mMOXHa OTBETCTBEHHOCTb TPETbEr0 nuua, KOTOPOE CKIOHMMO [OOSMKHMKA K
O[HOCTOPOHHEMY PaCTOPXEHWI0 [0roBopa, Korga Takoe MnpaBo MNpesycMOTpeHO adoroBopoM. B
OOKTPUHE [OaHHbIA BOMPOC SBMSIETCSH JJ,I/ICKyCCVIOHHbIMS, HO B UenoM cyaebHas npakTuka
nokasbiBaeT’, YTO W B AaHHbIX cnyqasix OONYCKaeTcs MCK K TPETbEMY Nuuy O BO3MELLEHMM
ybbITkOB. Haumbonee pacnpocTpaHeHHas cdepa — TpPyAoBble OTHOLIEHUSI. CMOPHbIA MOMEHT
3akro4aeTcs B TOM, YTO, C OAHOM CTOPOHbI, JOrOBOP MOXET ObiTb MpeKpalleH OgHOCTOPOHHUM
BOJIEM3bSABIIEHNEM CTOPOHbI M HMKAKOrO MpaBOHApPYLIEHMS1 3TO He obpasyeT, Tak Kak CTOopoHa
peanu3oBbiBana CBOE MpaBo; C OPYroM — CTOPOHbI, KOrda BCTynanu B Takue [OroBOPHbIE
OTHOLLEHUS, UMENU OnpeaerneHHble pasyMHble OXMAaHMS, 4YTO OTHOWeHus OyaoyT AnuTbea
NpeayCMOTPEHHLIN JOrOBOPOM cpoxlo. Korga ctopoHa caMOCTOATENbHO peanu3yeT npaBo Ha
OTKa3 OT [OroBopa, TO KOHTpareHT He MOXET >KanoBaTbCcs u TpeboBaTb BO3MeELLEHUsI YObITKOB,
MOTOMY 4TO CTOPOHbI M3HaYanbHO NPedyCMOTPENnM 3TO B AOroBOpE; HO Korga TPeTbe Nmuo
CKIOHSIET CTOPOHY OOroBopa K pacTOpXXEHU0 OOroBopa, CKraablBaeTcs UHas cutyauusi. [JaHHbI
«cueHapu» He Obln NpegycMOTPeH CTOPOHaMWM MpW  3aKkfOYeHMM [O0roBopa, CTOPOHbl He
NpMHUManNM BO BHMMAaHWE BO3MOXHOCTb BO3HWKHOBEHWsI 3TOW CUTyauuu, Korga nponuckiBanu
npaBo Ha oTka3 OT AgoroBopa. COOTBETCTBEHHO, UHTEPBEHT OyaemM oTBevaTb Nepen NoTepnesBLLnM

3a NPUYNHEHHbIE y6bITKl/I B CBA3U C HapyLweHneM pas3yMHbIX OXMOaHUN.

NMio6onbITHO, 4YTO Aaxke Restatement of Torts gonmyckaktoT UCK K TpeETbeMY fuvUy 3a CKIOHeHue
CTOPOHbI [10rOBOpa K OIHOCTOPOHHEMY OTKa3y' ', OfHaKko CPaBHUBAET C CUTyaLMeil BTOPKEHMS
WHTepBeHTa B Oydywme [OrOBOpHble OTHOWeEHus (cmoTpute Hwxke). Kak npasuno,
npefocTaBfneHne 3aWuTbl B [aHHOM criyyae [AOMycKaeTcd B OrpaHudeHHom MacwTtabe Mo
CpPaBHEHUIO CO CKIIOHEHMEM AOSIKHUKa K HapyLeHW [OoroBopa, TaK, KOHKypupylowwwmi busHec

MHTEePBEHTa MOXET BbICTYMUTb KaK oboCcHoBaHHas npuynHa gna BTOpXeHuna B JaHHOM cnyqaelz.

CocTaB B gaHHOM Clly4ae CXOX C PacCMOTPEHHbIM Bbile COCTaBOM 3a CKIOHEHME OOIKHMKA K
HapyLleHVio [oroBopa. EOMHCTBEHHOE OTNMYME 3aKn4yaeTcs B TOM, 4YTO BTOpXKEHuWe B
[OrOBOPHbIE OTHOLLIEHUS NPeacTaBnseT cobon CKNOHEeHNe CTOPOHbI K OAHOCTOPOHHEMY OTKa3y OT

aoroBopa.

8 Gina M. Grothe, Interference with Contract in the Competitive Marketplace, 15 Wm. Mitchell L. Rev. 453 (1989) Pp. 465-
466.

? Wagenseller v. Scottsdale Memorial Hospital, 147 Ariz. 370, 710 P.2d 1025 (1985): «the fact that the employment is at
the will of the parties, respectively, does not make it at the will of others».

1o Alfred Avins, Inducing the Termination of Contract, 24 Tenn. L. Rev. 1089 (1957). P. 1089.

1 Restatement of Torts, § 766.

12 Tam xe: «One's interest in a contract terminable at will is primarily an interest in future relations between the parties, and
he has no legal assurance of them. For this reason, an interference with this interest is closely analogous to interference

with prospective contractual relations. If the defendant was a competitor regarding the business involved in the contract, his
interference with the contract may not be improper».
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2.4

He nognexawme cyaebHom 3awmute KOHTpakTbl (unenforceable contracts)

B crnyyae 3akmioueHnst He noanexaiwmx cyaebHoi 3awmte (unenforceable) moroBopos™ Takke
OOMyCcKaeTcs 3alimMTa OT WMHTEPBEHLMM CO CTOPOHblI TPETbEro nuua, HeCMOTpS Ha TO, YTO B
[OKTPUHE BCTPEYAlOTCH BO3PAXEHUS OTHOCUTENBbHO Nofo6HON 3awmThl™. OAHaKko HekoTopble
cyabl OTAenbHbIX WTaToB AMepuki (Hanpumep, Hito-Mopka, UnnuHoiica'®) HaknaabiBaioT Gonee
cTporne ctaHgapTbl gokasbiBaHusa. B Guard-Life Corp. v. S. Parker Hardware Corp. (1980)
AnennsumMoHHbIN cya Hbto-Mopka nocTaHoBUM, Y4TO CTOPOHA MO [OroBOpY, KOTOPbIA HE NOANEXUT
cynebHol 3awmTe, He uMeeT npaBa TpeboBaTb BO3MeLLeHUs YObITKOB C TpeTbero nuua-
WHTEPBEHTA, €CNN TONMbKO He ObiNno npoTuBonpaBHbix (wrongful) gencTBum (MOLLEHHMYECTBO,
dmsmyeckoe Hacunme), HenpaBOMEPHOro oOrpaHudeHus Toproenu. MmeHHo noatomy Ans
nonyyYeHus 3almTbl OT BTOPXKEHMS B AaHHbIX WTaTax MCTUY HeobxoamMmo gokasaTb AOMyCTUMOCTb
cynebHonm 3awmtbl gorosopa (enforceability). Takoe e OTHOLIEHME K JOroBOpam, UCMOMHEHME MO
KoTopbIM GbINO MOCTaBNEHO nop otnaratenbHoe ycrnosue (condition precedent), koTopoe eLle He
HaCTyI'II/IJ'IOlG. KanudopHuiickne cygpl, HA0OOPOT, NPUOEPXKMBAKOTCA NO3MLUKN, 4YTO Heobxoaumo

3alLMLLaTh KpeauTopa U B criyyae He nognexallmx cyaebHoi sawmTe gorosopos’’.

B koHTEKCTe QaHHOro acnekta HeoOXOAMMO OTMETWUTb, YTO HUYTOXHbIe (void) OoroBopbl He
noanexar 3awuTe OT BTOPXEHUS B AOrOBOPHble OTHOLUEHWUSA, KOr4a Kak B Criydyae OCMopUMbIX
(voidable) Takon uck BnonHe D,OI'IyCTVIMlS, XOTSl perynmpoBaHme Takke OTniMyaeTcs B 3aBUCUMOCTU

oT wrara®®,

BTopxxeHne B ByayLume BO3MOXHbIE JOTOBOPHbLIE OTHOLLEHUSA (prospective contractual relations)

Becbma uHTepecHo u TO, yTo npaBo CLUA ponyckaer WMCK K TpeTbemy nuvuy O BO3MELLEHWUU
yGLITKOB 1 B TOM Clyyae, KOra [OrOBOPHbIE OTHOLLEHUS MEXIY CTOPOHAMM LLe HEe CIIOXUINCH ..
B naHHOM cnyyae o6bekTOM 3aluMThl BbICTYMAOT KOMMEpYecKMe OTHOLLeHMs cTopoH (business
relations) wnn Oygylwimne JOroBopHble OTHOLLEHWs (prospective contractual relations), koTopble

MOITIN CNOXNTbCA C pa3YMHOI7'I CTeneHbio BepOFITHOCTVIZI. B kavecTtBe npunmepa MOXHO NpuBecTuU

3 Bruaiiwmm ananorom B pOCCUICKOM NpaBse, Ckopee BCero, BbICTynaeT HaTypanbHoe 0653aTenscTBoO — 0653aTensbCeTBO,
He noanexatiee cyaebHon sawmTe.
14 Gina M. Grothe. Op. cit.. Pp. 461-464.
5 James B. Sales, The Tort of Interference with Contract: An Argument for Requiring a Valid Existing Contract to Restrain
tlge Use of Tort Law in Circumventing Contract Law Remedies, 22 Tex. Tech L. Rev. 123 (1991). Pp.135-137.

Ibid.

17 Zimmerman v. Bank of America National Trust & Savings Association, 191 Cal. App. 2d 55, 12 Cal. Rptr. 319 (1961):
«The nature of the tort does not vary with the legal strength, or enforceability, of the relation disrupted. The actionable
wrong lies in the inducement to break the contract or to sever the relationship, not in the kind of contract or relationship so
disrupted, whether it is written or oral, enforceable or not enforceable».

18 Estes, J. C. (1973-1974). Expanding Horizons in the Law of Torts Tortious Interference. Drake Law Review 23. Pp. 345-
346.

®g Heto-Vopke, Hanpumep, ocrnopuMble JOrOBOPhI Takke He noanexar sawuTe - James B. Sales. Op. cit. Pp. 135-136.
% Restatement (Second) Of Torts § 766 (1977): «One who intentionally and improperly interferes with another's
prospective contractual relation (except a contract to marry) is subject to liability to the other for the pecuniary harm
resulting from loss of the benefits of the relation, whether the interference consists of (a) inducing or otherwise causing a
third person not to enter into or continue the prospective relation or (b) preventing the other from acquiring or continuing the
prospective relation».

! James B. Sales. Op. cit. Pp.131-132.




cyaebHoe geno 1908 r. Sparks v. McCraryzz. B paHHOM pene oTBeTYMK BOLWIEN B MarasuH uctua u
He dan ucTuy npogaTb CBOM TOBapbl, yrpoxasi MoKynaTensiM npecrieqoBaHveM B cygebHom
nopsake. B untore cya npucyamn mnctuy yObITKM, BO3HUKLIME B CBA3M C NOTEpen MnokynaTtenen u
BTOPXXEHMEM B TOProBMnio ucTua. B gpyrom gene wcteud, areHT Mo npogaxe HeaBMXUMOCTH,
pacckasan npesvaeHTy kpeguTHoro coobuectsa (loan association) 0 NepcneKkTMBHOM KIMEHTe,
KOTOpbIi MOr Obl MpuvoGpeTV unuM B3ATb B apeHAy TeaTp, KOTOpblA KpeauTHoe coobLiecTBO
CTpeMUnochb npoaatb; Npe3naeHT 3aBepun ero, Yto nHdopmauma byaet gepxaTbCs B CEKpeTe.
OpHako BMOCNeacTBMM NPesnaeHT pacckasan csoemy bpaTty, KOTopbii Takke Obin areHTom no
npogaxe HeABWXKUMOCTU, 06 STOM KIMEHTe, YTO NMPUBENO K TOMY, YTO MEPCMNEKTUBHbLIA KMUEHT
3aknoumMn goroeop ¢ dupmon bparta npesvaeHTa, a He ¢ ucTuoM. McTel npegobsiBUN UCK O

BO3mMeLleHnn y6bITKOB B BUae HenonyquHoM KOMMCCUU, 1 3TOT UCK BblIN cyoom y,qosneTBopest.

CTONUT OTMETUTb, YTO MOHATUE «BTOpPXEHMe B KOMMepYeCKne OTHOLUEHUA» ABNAETCA B Kakon-To
mepe CO6VIpaTeJ'IbeIM, NnoOTOMY 4YTO BKIO4HaeT B cebs [OBOMbHO  MHOrO CVITyaLI,VII?I;
OTBETCTBEHHOCTb B AaHHOM Cliydae OTiin4aeTcda OT BTOPXEeHUA B AOroBOpPHble OTHOLWIEHUA — B
Cny4dyae Hannyma gorosopa nocrtpagasllad CTOpPpOHa MOXET 3allnUTUTb CBOU npaBa no gOorosopy, B
TO BpeMsA KaK B OTCYTCTBME OOrOBOPHbIX OTHOLUEHUN €ONHCTBEHHOE cpencTBo 3alinTbl — UCK 06

yBbITKaX K UHTEPBEHTY,.

COOTBeTCTBeHHO, ana yooBneTBopeHna UCKa O B3blCKaHUM y6bITKOB H€06X0,IJ,I/IMO YCTaHOBUTb T€E
xXe 060TOF|TeJ'IbCTBa, 4YTO N NpU CKNOHEeHUU OOIMKHUKA K HapyLlweHUto aoroeopa ¢ y4eTomMm Toro, 4To
HeobxoaMMO [oKasaTb CyLlecTBOBaHWe Kommepuveckmx (business) oTHoweHun nnbo pasymHble
oxugaHusa byaoyuien 3KOHOMUYECKOW BbIroAbl OT 3aKMYEHUs] 4OroBopa (AOroBOpPHbIE OTHOLLEHMS
Obl CNOXWUIUCb C pa3yMHOW CTEMNeHb0 BEPOATHOCTU, ecnn Gbl He ObINO BMeLlaTenbCcTBa TPETLEN

CTOPOHBI*Y).

Ctout oTmMeTuTb, 4TO He BO Bcex wratax CLUA ponyckaetcsi nogoOHbIv nck®, kak 1 B cnyyae c
JoroBopamu, He nognexawmmm cyaoedbHon sawute. PerynnpoBaHne pasHMTCA OT WTaTa K wraTy —
B Anabame, Hanpumep, BepxoBHbIN cya WTaTa NOABEN BTOPXKEHUE B OOMOBOPHbLIE OTHOLLEHUS U
Oyoylime [OOroBOpHble OTHOLUEHWS NO4 OAWH pe>KV|M26, B VHanaHe Tpebyetca pokasaTtb, 4TO
OEeNCTBMS MO BTOPXKEHMUIO B ByayLine JOroBOPHbIE OTHOLLEHMS SABNSAOTCS NMPOTUBOMNPABHBIMU CaMu

no ce6e?’.

2 Sparks v. McCrary, 156 Ala. 382, 47 So. 332 (1908) — k coxarneHuto, CaMoro TeKCTa peLleHNs HeT B OTKPbITOM JOCTyne.
Lintupyetcsa no: Interference with Contractual and Business Relations in Alabama, 34 Ala. L. Rev. 599 (1983).

% Louis Kamm, Inc. v. Flink, 175 A. 62 (N.J. 1934).

2 James M. Morgan, Tortious Intereference with a Prospective Contract in Kansas: Is Actual Malice an Element of This
Cause of Action, 36 Washburn L.J. 110 (1996).

% CwmoTpute, Hanpumep, KOxHasa KaponuHa — Smith v. Holt, Rinehart & Winston, Inc., 242 S.E.2d 548, 549 (S.C. 1978):
«We think that the limitation on a cause of action for intentional interference, to instances where there is a valid contract in
existence, is justified by the fact that the parties have a property right in an existing contract. No such property right can be
said to exist in the mere "likelihood of employment." The law affords no protection to rights which are not in existence».

® Gross v. Lowder Realty Better Homes & Gardens, 494 So. 2d 590 (Ala. 1986): «We see no reason to continue the
distinction between the two causes of action and are of the opinion that a single set of elements, broadly defined, so as to
include both causes of action, would simplify and clarify the law in this area».

2 Orrin K. I Ames, Tortious Interference with Business Relationships: The Changing Contours of This Commercial Tort,
35 Cumb. L. Rev. 317 (2004). Pp. 343.
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HeocTtopoxHoe BMeLlaTenbCTBO B 6yayLLne AOroBOPHbLIE OTHOLLIEHUS.

OpHako BO3HMKaeT BOMpoCc — 4YTo Byaer B Criydyae HEOCTOPOXHOIO HapylleHus Aorosopa, Korga
TpeTbe NMLUO 3HaAEeT O JOroBOpPE, OQHAKO MO HEOCTOPOXXHOCTU BbI3bIBAET YOBITKM MMM HapyLleHue
porosopa? Kak npaBuno, cyobl He B3bICKMBAKT YObITKM B TakmMx CUTyauusix, XOTS €CTb U
nckniodeHns®. Hanpumep, B gene J'Aire Corp. v. Gregory 1979 . BepxoBHbiin cyn KanudopHum
pacnpocTpaHurn OTBETCTBEHHOCTb W Ha HEOCTOPOXHOEe MoBeAdeHwe TpeTbero nuua. Wcteu
(apeHpaTop) Ben pecTopaHHbIN BM3HEC B apeHAOBaHHbIX UM MoMeLlleHnsax. CornmacHo ycrnoBusam
Jorosopa apeHfbl, apeHgogatenb OTBeYyan 3a COCTOSHME CUCTeMbl KOHAMLMOHMPOBAHMS.
ApeHpoaaTtenb 3akniouun JOroBop € NoApsAaYMKOM (OTBETUYUK) HA yrny4lleHUe NOMEeLLEeHUn, B TOM
yucne M 3aMeHy CUCTEMbl KOHOMLMOHMPOBAHWSA, B pa3yMHbIA CPOK. [ogpaayunk He yrnoxuncs B
CPOK 1 apeHgaTop-Bnagenew, busHeca nogarn Uck K NoapsaYMKy O BO3MELLEHMN YObITKOB, TaK Kak B
CBA3M C TeM, 4YTo paboTbl He OblM BOBPEMSI 3aKOHYEHbl, MOTOK KIMEHTOB B peCcTopaH
yMeHbLuuncs. B pesynbrate ¢ nogpsgqvka B3biCKanu yObITKM, Tak Kak cyqd nocyutar, YTo OH Hec
0ba3aHHOCTE 3a60Tbl 06 MHTepecax apeHaaTopa NoMeLLeHUNn — BECTU paboTbl TakMm 0Opasom,
4yTOObI HEe NpuHecTn Bped busHecy apeHgatopa. NMpuyemM gaHHbIN YObITOK AOMKEH BblTb pasyMHO

I'IpeLI,BVIJJ,I/IMbIMzg. HecmoTpsi Ha To, 4YTO cpeau nccnenosareneir™

€CTb COMHEeHMNA OTHOCUTEINbHO
TOro, AENCTBUTENBHO NK OOKTPpUHA OENMMKTHOIo BTOPXXEHUA B OOrNoBOPHbIEe OTHOLUEHMA nerna B
OCHOBY OaHHOro pelweHunA cyaa, 310 Aerio ABNAeTcA CBOGO6pa3HbIM npuMmepom TOro, 41O U”

HEOCTOPOXHOE noBegeHne MOXET BJ1e4b OTBETCTBEHHOCTD.
BpeMﬂ AoKa3biBaHuUA

Ons Toro, 4ToObI NPUBMEYL K OTBETCTBEHHOCTU TPETHE NULIO, HEOOXOANMO YCTAHOBUTL AN 3TOro
HeobXoaMMbIN haKTUYECKMIA COCTaB, yKasaHHbIN HaMmu Bbiwe. OgHaKo KTo (MCTew U OTBETYMK) 1
npu Kaknx oBCTOATENLCTB AOMMKEH OOKa3biBaTb T€ UMK MHblE 0BCTOATENLCTBA — UHBIMU CIIOBaMMU,

KaK pacnpenendaerca 6peM$| [okasblBaHus?

Ecnn rosopute o perynupoBaHnun B CLIA, TO Ha denepanbHOM YpPOBHE perynupoBaHue
orcytcTByeT, B Restatement of Torts pacnpegeneHMn 6GpemMeHu  OoOKasblBaHUA  He
yCTaHaBNUBAETCH, OTAaBas [aHHbIi BOMPOC Ha perynvpoBaHMe OTAENbHbIX LWITATOB, W
perynmpoBaHne pasHMTCA OT wWTaTa Kk wraty. Ecnu 6paTk 3a ocHOBY perynupoBaHue 6onblumMHCTBa
LWTATOB, TO B Ka4ecTBe prima facie ncruy HeobxoanumMo yCTaHOBUTL BCE Te e 3fIeMEHTbl COCTaBa,

npmeeneHHbIe BblLUe.

% Edward E. Schmitt, Interference with Contractual or Business Relations: Coverage under General Liability Policies, 54
Def. Counsel J. 531 (1987) P. 532; Fowler V. Harper Op. cit. Pp. 884-93; John C. Smith, Negligent Interference with
Contract: Knowledge as a Standard for Recovery, 63 VA. L. REv. 813 (1977). P. 813.

% ypire Corp. v. Gregory, 598 P.2d 60 (Cal. 1979).

% 30hn Danforth, Tortious Interference with Contract: A Reassertion of Society's Interest in Commercial Stability and
Contractual Integrity, 81 Colum. L. Rev. 1491 (1981). Pp. 1507-1508.




4.1

B cnyuyae, ecnu cygebHoe pas3bupaTtenbCTBO NPOUCXOOMUT B LUTATax, B KOTOPbIX HE AOMycKaeTcs
3aluMTa Mo J4oroBopaM, He noanexaimm cyaebHon sawmTe (Hbto-Mopk), HeoBXoauMbIM yCrioBUeEM

SIBNSIETCA TO, YTO AOrOBOp SIBNSAETCSA noanexawimm cynebHom 3awmTe (enforceable)31.

B cny4dyae ycnewHoro AokKasblBaHudA BCeEX obcToATENLCTB 6peMﬂ AOKa3blBaHNA nepexoant Ha
OTBETHMKA — KaK npaBuiio, AnA yCTaHOBIIEHUA 000CHOBaHHbIX NPUYNH OnA BTOPXEHUA B 4YyxXune
OOroBOpHbIE  OTHOLUEHUA. COOTBETCTBEHHO, €CNMN  OTBETYMK HE  CMOXET npeancrtaBuUTb
000CHOBaHHbIE NPUYNHbI ONA BTOPXEHUA B [OONoOBOPHblE OTHOWEHUA, TO OH 6yp,eT HECTU
OTBETCTBEHHOCTb 3a BTOpXeHue; B Clly4dae yCI'IGLIJHOVI 3alnTbl UCK O B3bICKaHUU y6bITKOB
noanexnT oTkNnoHeHuto. OgHako HEKOTOPbIMU y4eHbIMU U CyOaMN KPUTUKYETCA OaHHbIA noaxon,
NOTOMY 4YTO yCTaHaBIMBaeTCA OOBOJIbHO y3KI/IVI Kpyr 006CTOATENLCTB ANSA OOKa3bliBaHUSA U ncrTuy
AOBOJIbHO J1€rkO BbIMNOJTHNTb 3TO Tpe6OBaHVIe. nOSTOMy B HEKOTOpPbIX WTartax Uctuy Heobxoanmo
AoKa3aTb OTCyTCTBUME 000CHOBaHHbIX npu4YnMH Ha BTOpPXeHWe B [OOroBOpHble OTHOLUEHUA

(Maccauycerc)®.

K HEKOTOPbIM CIlydadaAM BTOPXXEHUA, KaK OoTMedalrioCb Bbllle, NpeabABAKTCA bonee cTporune
Tpe6OBaHVIﬂ — B Cliydae BTOPXEHWUA B 6yp,yu.w|e OOroBOpHbIE€ OTHOLWLEHUA B HEKOTOpPbIX wWTartax

HeobxoQMMo YCTaHOBUTb, YTO TaKOe BTOpPXEHNe ABNnAeTcA camMo no cebe npoTmBOnpaBHbIM.

CnocoObl 3aWuUThbl
YObITKU

O6lmMe 3amevyaHUss U COOTHOLUEHUE OTBETCTBEHHOCTU AOMMKHUKA U UHTepBeHTa. YObITkM
npeacTaBnsaoT coboi AeHeXHOoe BO3MeLleHWe Bpea, BO3HMKLIETO B CBSI3W C BTOPXEHWEM B
[OroBOpHbIE OTHOLLEHUS. Mo cBoel npupoae 3TO YNCTbIE SIKOHOMUYECKME NoTepu (pure economic
loss)*®, Tak Kkak yGbITKM SIBMSIOTCSI KOCBEHHbIM PE3yrkTaToM BTOPXEHUS! MHTEPBEHTA B Yyue
[OroBOPHLIE OTHOLIEHMs1 (YObITKM Yy KpeauTopa B MNEPBYD O4Yepedb BO3HUKAOT BcrlieacTBue

HEeWNCnoJIHEHNA OOIMKHUKOM ﬂ,OI’OBOpa).

No6onbITHO, 4TO B HekoTopbix wTatax CLUA ecTb ycTaHOBMEHHOE 3aKOHOM perynMpoBaHue no
BO3MELLEHNIO BpedaA B Criydae BTOPXKEHUsI B YyXue OOroBOpHble OTHOLeHMs. Tak, Kogekc wrarta
TeHHeCU CTUMYNUMpyeT K CTaburnbHOCTU [OrOBOPHbIX CBA3ENW, npedycMmaTtpvBasi npasBuiio, 4To

NHTEPBEHT 06513aH BO3MECTUTb YObITKM NOTEPMEBLLENO B TPOHOM pasmepe™”.

Crout oTmernTb Takke, 4TOo cornacHo Restatement of Torts paHHble yo6bITkm B CLUA

B3bICKMBAKOTCA OTAENIbHO U He3aBUCUMO OT YGbITKOB, BO3HUKLWINX B CBA3M C HapyLwleHunem

% James B. Sales. Op. cit. P. 135-137.

% jesse Max Creed, Integrating Preliminary Agreements into the Interference Torts, 110 Colum. L. Rev. 1253 (2010);
United Truck Leasing Corp. v. Geltman - 26 Mass. App. Ct. 847.

* David . Robertson, Recovery in Louisiana Tort Law for Intangible Economic Loss: Negligence Actions and the Tort of
Intentional Interference with Contractual Relations, 46 La. L. Rev. (1986). Pp. 737-738; Gruning, D. (2006). Pure Economic
Loss in American Tort Law: An Unstable Consensus. The American Journal of Comparative Law, 54. P. 187.

3 Tenn. Code Ann. § 47-50-109: «lt is unlawful for any person... to induce or procure the breach or violation, refusal or
failure to perform any lawful contract by any party thereto, ... the person so procuring or inducing the same shall be liable
in treble the amount of damages resulting from or incident to the breach of the contract. The party injured by such breach
may bring suit for the breach and for such damages».
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aoroBopa . B 10 Xe BpemMA Bo3MelleHune y6bITKOB OOJKHUKOM COOTBETCTBEHHO CHWMXXAET pasMep
OTBETCTBEHHOCTU WHTEpBEHTA, WU HaO6OpOT.36 [aHHble nonoxeHuss Haxogat NnoanepXkKy B

cyne6Hoit npakTuke®’.

Cnocobbl pacuyeTa yobITkOB. OOHaKo Kakme KpUTepum OOIMKHbI fexaTb B OCHOBE PeLUeHWst O
B3bICKaHUM ybbITkOB? B cooTBeTcTBMM ¢ Restatement of Torts B3bickaHMIO nognexar cneayowme
ybbITKM: (1) AeHexHble NoTepw BbIrOAbI, CreAylLWen 13 OroBopa UM OXMOAEMbIX OTHOLLEHWN,
(2) kocBeHHble YObITKM M (3) KOMMNEHcauuss MoparnbHOro Bpega wunu yuiepba penyrtauuu, ecnu

pPa3yMHO OXXunaatb HaCTynJieHna daHHbIX nocneacTBU BCNEeACTBUE CKITOHEHUS K HapyLlJeHVI}OSS.

Cpeon amepuvKaHCKUX CydOB HET eauHoin nmo3vuun no aaHHomy nosogy (Restatement of Torts
ABNAETCA AOKTPUHANbHLIM WCTOYHWKOM, KOTOPbIA Y4YATBIBAETCA CydamMW, HO He MOANEXuT

06s13aTENbHOMY NPUMeHeH0>’). Bcero MOXHO BbIAENNTL Tpu KpuTepusi*':
(1) noroBopHasi Mepa OTBETCTBEHHOCTY;
(2) penvkTHas Mepa OTBETCTBEHHOCTM B Clly4ae HaMepPEHHOro NpUYMHEHVs Bpeaa; 1
(3) oenvkTHas Mepa OTBETCTBEHHOCTM B Clly4ae HEOCTOPOXHOIO NpUYMHEHNS Bpeaa.

OT pasHbIX NOAXOAO0B K PeLLUeHNo AaHHOW Npobrembl 3aBUCAT Takke OTBEThl HA ApyrMe BOnpoChl —
BO3MOXHO IM B3biCKAHWe TaK HasblBaeMbIX KkapaTemnbHbiX yBbITkoB (punitive damages)”,

KoMneHcauum MmopaneHoro Bpega (mental suffering).

Ecnun roBopuTb 0 OrOBOPHOM Mepe OTBETCTBEHHOCTU, TO MPWU HapYLLIEHUX 4OroBopa 3alluiiaeTcs
Tak HasblBaeMblil NO3UTUBHBIA MHTEPEC — NOTepreBllasl CTOPOHa AOMKHa OblTb MOCTaBrieHa B
noroxeHwue, kak ecrnn 6bl 4oroBop Obin Gbl UcnonHeH. Mpu 3TOM ecTb HECKOMNbKO orpaHuymTenen —

npasvna npegsuaMmoctn ybbeiTkoB (foreseeability), muturaumm (mitigation) v 1.4. WHTepecHo

» Restatement (Second) Of Torts § 744A, § 744A (2): «In an action for interference with a contract by inducing or causing
a third person to break the contract with the other, the fact that the third person is liable for the breach does not affect the
amount of damages awardable against the actor; but any damages in fact paid by the third person will reduce the damages
actually recoverable on the judgment».

*® Restatement (Second) Of Torts, kommeHTapun k § 744A: «Since the damages recoverable for breach of the contract are
common to the actions against the party breaching the contract and the party inducing the breach, any payments made by
the one who breaks the contract or partial satisfaction of the judgment against him must be credited in favor of the
defendant who has caused the breach».

*” Simon v. Royal Business Funds Corp., 34 A.D.2d 758 (1970): « The fact that plaintiff has a cause of action against the
Electrospace Corporation for breach of contract does not foreclose an action against the defendants for the damage he
suffered by reason of their inducing Electrospace to breach that contract. But the fact that the plaintiff may have a cause of
action in contract and in tort does not mean that he may recover more than the amount of damage he suffered».

%% Restatement (Second) Of Torts § 744A (1): «One who is liable to another for interference with a contract or prospective
contractual relation is liable for damages for (a) the pecuniary loss of the benefits of the contract or the prospective relation;
(b) consequential losses for which the interference is a legal cause; and (c) emotional distress or actual harm to reputation,
if they are reasonably to be expected to result from the interference».

* pj Loreto v. Shumake (1995), No. B075237. Second Dist., Div. Four. Sep 6, 1995 — cya AOBOSIbHO OCTOPOXHO NMOAXOAUT
K peLLeHuto, koTopoe 6bino npeanoxeHo B Restatements of Torts.

Damages Recoverable in an Action for Inducing Breach of Contract. Columbia Law Review, Vol. 30, No. 2 (Feb., 1930),
p. 232; David L. Fairbanks, Interference with Contractural Relations: A Common Measure of Damages, 7 Santa Clara
Lawyer (1966). P.140.

BVI,D, CBepXKOMMeHCaUuNUOHHbIX y6bITKOB, KOTOpbl€ B3bICKMBAKTCA C MNPUYNHUTENA Bpeda B Ka4veCTBe HakasaHuda u
npeBeHUuUM nogobHoro noeefeHust B byayuwem. Kak npasuno, B3bickuBatoTcs npu aenuktax MogpobHee cm.: Eisenberg,
Theodore, John Goerdt, Brian Ostrom, David Rottman, and Martin T. Wells. "The Predictability of Punitive Damages." The
Journal of Legal Studies 26, no. S2 (1997); Robert D. Cooter, Economic Analysis of Punitive Damages, 56 S. Cal. L. Rev.
79 (1982).




OTMETUTb, YTO B HEKOTOPbIX Clly4aaXx Cyabl NO3BONAIOT B3blICKMBATb KapaTeribHble y6bITKVI B Cnydae

SIBHON Heﬂ06pOCOBeCTHOCTI/I, npumMmeHaa Hapany AOroBOpPHYHO Mepy OTBeTCTBeHHOCTI/I42.

B cnyyae genukTHOM Mepbl OTBETCTBEHHOCTM 3a NPUYMHEHWE Bpeaa BCNeacTBUE HEOCTOPOXKHOCTU
NMPUMEHSAETCA HECKOMNbKO MHOW CTaHAapT - NpuUYMHMTENb Bpeda obs3aH BO3MECTUTb MPSMOW U
HENOCPEeACTBEHHbIV (proximate) Bpen, a Takke YNyLEHHY BbIrodbl, €Cnu npeacraBuT
COOTBETCTBYIOLME [OKas3aTenbcTBa™. ECTb OTMMuYME OT MpaBuna [JOrOBOPHOrO BO3MELLEHUS —
npeaBuaMMOCTU, OHa onpeaensieTcs Ha MOMEHT coBepLueHus aenukta. meHHo noatomy B J'Aire
Corp. v. Gregory o6 apeHgatope M nogpsigyuke (Oeno O HEeOCTOPOXHOM BMeLlaTenbCcTBe B

AOroBopHbIE OTHOLLIeHVIFI) ObInn B3bICKaHbI yﬁbITKVI, KOTOpbIE ObInn npeosngnmbl.

B cnyyae npumeHeHUss Mepbl OTBETCTBEHHOCTM YMbILISIEHHOMO [EnuKTa WHTEePBEHT obsi3aH
BO3MECTUTb BECb MPUYMHEHHbIN YyLepb, He3aBUCMMO OT TOro, Obin N OH MpeaBUAMMBIM UMK
Het™. Bonee TOrO, cyobl 6onee OXOTHO MAYT Ha B3blCKaHME KapaTerlbHbiX YObITKOB, Tak Kak

paccmaTpuBaloT BTOpPXeHUe B JO0roBOPHbIe OTHOLLEHNA KakK CaMOCTOSITENbHbIN ,EI,eJ'IVIKT45.

PaccmoTpeHHble BbIle KOHLUEMUMU pacyeTa yObITKOB MOryT ObiTb pacCMOTPEHbl Ha KOHKPETHOM
npumepe. Mpegnonoxnm, 3akasynk HaHuMmaeT Moapsiaunka Ha 100 gHel anga paboT, ¢ onnaTton no
10 pybnen kaxabli pOeHb. VHTepBeHT BblHy)XgaeT 3aka3umka pacToprHyTb [JOroBop C
WcnonHutenem Ha 30-n aeHb paboT. Npegnonoxmm Takke, YTo 3TOT nepuopg 6bin ana 3akasuvka
Ype3BblYaNHO YCNeLHbIM, U OH BbINMaTnn BceM CBOMM paboTHukam Ha 50-1 geHb paboT GoHyc B
pasmepe 100 py6. WcnomHuTenb npegbsBnseT WCK K VIHTEpBEHTY O B3blCKaHWM YObITKOB.

PaccMoTpuM faHHbIA cnyyan ¢ no3vumin pasnuyHbix opmyn pacyera.

B cny4ae gorosopHon hopmynsl MicnonHuTens MoxeT notpebosatb Bo3dmeLleHus Tonbko 700 py6.
(3a 70 gHen no 10 py6. kaxabln), Tak kKak Bbinnata GOHycOB He Morna 6bITb npeasvanma
VHTepBEHTOM Mpu BTOPXEHWM B [OOrOBOpHble OTHOWeHus. bonee Toro, MHTepBeHT MoOXeT
notpeboBaTb CHWKEHUS pasMepa B3blCKMBaeMbIX YObITKOB MO NpaBunam MuTurauuv, yTeepxaas,
4yTo McnonmHntenb Mor yCTpouTbCA Ha TakKylo ke paboTy 3a Takue e AeHbrn cnycTts, gonyctum, 10
OHen cnycta pacTtopxeHus goroopa. Cymma B3bICKMBaAEMbIX YObITKOB 3HAQYUTENbHO CHUXaeTcs

o pasmepa 100 py0.

Ecnu 6patb copmyny pacdeTa, MCMONb3yeMyld MpuM HEOCTOPOXHOM Jenukte, To VIHTepBeHT
006sa3aH 6yget Boinnatute 700 py6. PedynbtaT Mcka O B3biCkaHuMM O0OHyca Oyaer 3aBuceTb OT TOro,
Mory nu npegeuaetb VIHTEpPBEHT TakvMe MOCrencTBUsi CBOEro BTOPXKeHus. [peanonoxumm, 4to

VcnonHuTenb JoKaxeT, 4To Bbinnata OoHycoB Ha 50-n geHb Obina npegBugoumMa, M CMOXET

2 McNutt Oil & Refining Company v. D'ASCOLI 79 Ariz. 28 (1955): «The actual damages in the instant case are to be
ascertained by the same standards as if the action were upon the contract instead of in tort. In this action, however,
plaintiffs are also entitled to recover punitive damages if the acts of defendant were shown to be wrongful, wilful and
malicious in fact».

*3 David L. Fairbanks. Op. cit. 140-142.

* Wade v. Culp 107 Ind. App. 503, 23 N.E.2d 615 (1939): «the correct rule is to hold the tortfeasor responsible for all of the
consequences growing out of his wrongful act».

* Andrew M. Bossory. Punitive Damages and Intentional Interference with a Contractual Relationship // Business Torts
Journal, Volume 18, Number 4, Summer 2011, P. 8.
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B3bickaTb 100 py6. OgHako yObITKM BCE paBHO MoAnexaT YMEHbLUEeHU0 No NpaBuniaM Muturauum

— B utore nony4daem 200 py6.

B cny4yae d)OpMyJ'IbI pacyeTta npu ymbllWNEHHOM OENUKTe npasuna Mmmturaumn He I'IpI/IMeHFll-OTCFl46,

n cnonHutens cmoxeT B3bickaTb 700 py6., nntoc 100 py6. 6oHycos — ntoro 800 py6.

CTouT TaKke NPUHATbL BO BHMMAaHWe, 4TO MCMoMHUTENb MOXET 3asBWTb WCKM O B3blCKaHUU
KapaTtenbHbIX YObITKOB M KOMMEHCauMu MopanbHOro Bpeda — BEpPOSTHOCTb TOro, YTO CyAd WX
B3bllLeT, OydeT 3aBuceTb OT TOro, Kakyto dopmyny pacyeta cyd 6yaet npumeHsTe. Kak Obino
MoKasaHo BbIlle, Aaxe WUCMonb3ys AOrOBOPHY (OpMyny pacuyeTa YObITKOB, Cydbl B pPeakux
crnyyasix Mo3BOMSIOT B3blCKaHWe KapaTenbHbIX YObITKOB — COOTBETCTBEHHO, YeM darnblle Mbl
aBuraem «b6eryHok» OT 4OroBOpHON (hOopMyribl K (hopmyre npu yMbILWIEHHOM AENUKTE, TEM Bbille
BEPOSTHOCTb B3bICKAHWA KapaTernbHbIX YBLITKOB 1 KOMMEeHcaLun mMopansHoro Bpeaa’’. A ecnn
cynebHoe pasbupatenbCTBO MMeeT MeCTO B wTate TeHHecwu, TO MoTepneBlniA MMEET npaso
B3biCKaTb YObITKM C MWHTEpBEHTa B TPOWHOM pa3mepe, YCTAHOBIEHHbIE 3aKOHOM, KOTopble

B3bICKMBAKOTCA BMECTO KapaTeslibHbIX y6bITK0848.

MHTEpecHO OTMETUTb, YTO HEKOTOPbIMW Cydamu, B Clnyyasax, Hanpumep, Korga CTOPOHbI
npegycMoOTpenu B [OrOBOpPE YCroBME O 3apaHee oueHeHHbix yobiTkax (liguidated damages),
B3bICKaHWE YObITKOB MO AEMMKTHOMY MCKY, NPEBbILLAOLLMX NPEeLyCMOTPEHHbIV JOrOBOPOM pa3mep,

He gonyckaetcs®.

CynebHbin 3anpet

Ewe ogHum cnocobom 3awmTbl OT BTOPXKEHUS B JOrOBOPHbIE OTHOLUEHUS BbICTynaeT cyaebHbIn
3anpeT5°. HaHHbin cnocob saBnsetcd 0CoBeHHO 3PEKTUBHLIM MPU HaANUYMKU  OONFOCPOYHbIX
OOrOBOPHbIX OTHOLIEHWW. Hanpumep, B [OroBope C KOHTpPareHTOM ecTb YycrnoBue 06
9KCKIIO3MBHOCTM MOCTAaBOK TOBapoB. [OMKHMK B HapylleHue 3anpeTa nocTaBnser ToBapbl
TpeTbemy nuuy. Kpegntop moxet TpeboBaTb HanoxeHus cyaom cyaebHOro 3anpeta Ha npoaaxy
ToBapa TpeTbeMy nuuy B HapylleHue [OOroBopHbiX ycrnoBui. OgHako criegayer MOMHWTb, YTO
cynebHbIN 3anpeT sBMseTCH CPeACTBOM 3aluThbl NpaBa ChNpaBeAsiIMBOCTM, a MOTOMY SBMASETCH

pesynsTaTtoM YCMOTPEHUs cyaa.

46 Damages Recoverable in an Action for Inducing Breach of Contract // Columbia Law Review, Vol. 30, No. 2 (Feb., 1930),
P. 240.

7 [aHHble cyMMbl MOryT ObiTb AOBOMbHO GONbLUMMK — TaK, B OAHOM M3 HalLlyMEBLUMX Aen CyAd npucyaun wuctuy 7,53
mnpa. v 3 mnpa. gornapos CLUA kak KOMMeHcaTopHble M KapaTenbHble YObITKM COOTBETCTBEHHO - Texaco, Inc. v.
Pennzoil, Co., 729 S.W.2d 768 (Court of Appeals of Texas, Houston (1st Dist.), 1987).

*8 Steven W. Feldman, Tortious Interference with Contract in Tennessee: A Practitioner's Guide, 31 U. Mem. L. Rev. 281
(2001). Pp. 319-320.

9 Varadarajan, D. (2001). Tortious interference and the law of contract: The case for specific performance revisited. Yale
Law Journal 111(3). Pp. 757-758. Cyne6Has npaktuka: Memorial Gardens v. Olympian Sales & Manage, 690 P.2d 207
(1984).

% Brooke Tibbs, Relief by Injunction against Interference with Contract, 16 Marg. L. Rev. 251 (1932). Pp. 251-259; Charles

Q. Kamps, Interference with Contractual Relations: A Survey of the Wisconsin Law, 43 Marquette Law Review 231 (1959).
P. 233.
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O6ocHOBaHHOE BTOpXEeHWe B AOrOBOPHbIE OTHOLUEHUA

OpHako B HEKOTOpPbIX Crny4daax He OOoMnyCcKaeTCA BO3J/10OXeHe OTBETCTBEeHHOCTU Ha UHTepBEHTa 3a
BTOpXXeHne B OOroBOpHble OTHOLUEHUA, eCnin 'y UHTepBEeHTa Obinn 060CHOBaAHHbIE NPU4YNHbI Ha

BTOpPXEHNE. YTto e MoxXeT BbICTYNaTb B KA4e€CTBE TaKuUX I'IpVI‘-II/IH?

TpaguumMoHHO B KayecTBe npusBunernn (privilege) Ha BTOpXEHWE BbICTYNaKT criegyrolme

hakTopbI:

(1) 3awwuTa OpyrMx — TPeTbe NULO BTOPraeTcsl B [AOTOBOPHbIE OTHOLUEHWUSI C LEMblO
3aLMTbl CTOPOHBI MO AoroBopy. Hanbonee yacTbiii NpyMep — OTHOLLEHUST poauTenen v

neteir™.

(2) BpayHbIli JOrOBOP — CKIOHEHWE CTOPOHbI BpayYHOro 4oroBopa K ero PacTOPXKEHUIO UIK

HapyLEeHNIO TakXXe He MOXeT ObITb npeamMeTomM UCKa O B3bICKaHUU y6bITK0852.

(3) KoHcynbTauuoHHblE YCryrM WM COBETbl — TPETbe JMLO, KOTOPOE BbICTyMaeT B
KayeCTBe KOHCYNbTaHTa CTOPOHbLI MO JOroBOpY (OPUCT, Bpay, apXUTEKTOP, UHXKEHep U
Ap.), COBET KOTOPOro MpUBEN K TOMY, YTO CTOpPOHA MO [OroBOpY OTkasanacb OT ero

NUCNONHEeHnA, He NoanexnT OTBeTCTBeHHOCTVISB, €Cnu gencTaoBano ﬂ,O6pOCOBeCTHO.

(4) KoHkypeHuMs — B CBA3M C TEM, YTO KOHKYPEHLMS BEOET K Pa3BUTUIO pbiHKa 1 cBoboabI
TOProBMnM BTOPXEHME B YyXXUe [OOroBOPHbIE OTHOLLUEHWS MOXET ObiTb OnpaBAaHHO
KOHKypeHuunen. B ogHomM u3 pgen cyd OTMETW, Y4TO eCnyv MoTepyu BO3HUKMIM B
pesynbrate KOHKypeHuun, To 3To damnum absque injuria54. OpgHako cygbl npuaatoT
3HaveHve n cnocobam, KOTopble MCNOMb3YIOT NMLA, KOHKYpUpYoLWne mexay coboin.
HenobpocoBecTHas KOHKypeHUMs (Hanpumep, pacnpocTpaHeHWe NOXHbIX CIyXOB O
CBOEM KOHKYpEeHTe 4TOObl MPUBMEYb €ro KIMEHTOB) HE MOXET CMYXWUTb OnpasgaHuem
Ans BTopxKeHus. Npu aTom cygpl Takke NpuaalT 3HadeHue ToMy, Obin Ny 3akmodeH
[IOTOBOP MMM elle HEeT — eCNi JOroBOP 3aKIioueH, TO Mopor Bbie™. B To e AaHHbIN
nogxof pasfgensertcs He BCEMU CyAaMu — B HEKOTOPbIX Aeflax KOHKypeHUMs He Obina

MNPUHSITA CydaMm KaK onpaBAaHve [J1si BTOPXEHUs .

(5) Ecnn nHTEepBEHT MMeeT (PUHAHCOBLIN UHTEpPEC B AeATeNnbHOCTM nuua, KOTOpOro OH
CKITOHSIET K HapyLUEHMI0 JOroBopa, TO OH TaKke HE HEeCeT OTBETCTBEHHOCTM, ECIIN OH
(1) He NnpegnpyHUMan Kakux-nnMbo HenpaBOMEPHbLIX 4ENCTBUIA (Yrpo3bl, 0OMaH 1 T.M.) 1

(2) pencTtBoBan C Uenbio 3aluUTbl CBOEro UHTepeca. B kayectBe npumepa MOXHO

*! Steven W. Feldman. Op. cit. Pp. 322-327.
°2 Restatement (Second) Of Torts § 766 (1977): «One who intentionally and improperly interferes with another's
prospective contractual relation (except a contract to marry)...»
>3 Charles Q. Kamps. Op. cit. P. 242.
> Walker v. Cronin, 107 Mass. 555 at 564 (1871).
*® pat J. R. Piscitelli; Nachman S. Cohen; Alan T. Dworkin; David F. Sweeney, Interference with Contractual Relations in
New England, 38 B.U. L. Rev. 285 (1958). P. 294.
Imperial Ice Co. v. Rossier, L. A. No. 16558. In Bank. April 29, 1941: «By inducing Coker to violate his contract, as

alleged in the complaint, they sought to further their own economic advantage at plaintiff's expense. Such conduct is not
justified».
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NpUBECTU Oeno, B KOTOPOM [0OYEPHSA KOMMaHWA 3aknioyuna AoroBop Ha CHOC odumca
MaTepVHCKON KoMnaHuM ans peHoBauuv. OgHaKo Nocre MPOCPOoYKM noapsiayvka B
CHOCe npe3naeHT MaTEpPUHCKOM KOMMaHWM Bblpasuil CBOK 0GECMNOKOEHHOCTb, W
[OYEpHSS KOMMNaHWsA MpekpaTuiia goroBop ¢ noapsiadvkom. Moapsguvk nogan B cyd
Ha MaTepVHCKYH KOMMaHWU0, OOHAKO Cyd MOCTaHOBMIl, YTO MaTepuHCKas KOMMaHWus
AeiicTBoBana C Lenblo 3aliuTbl CBOMX MHTEPECOB M He npednpuHMMana HuKakux

npoTunBONPaBHbIX CI'IOCO6OBS7.

Ecnu npoaHanusvpoBaTb BeCb CMUCOK CrydaeB, TO MOXHO MPUATM K BbiBOQY, YTO BO BCEX
CUTyaumsix Tak WUNW UHaye y WHTEepBEHTa eCTb NErMTUMHBLIN UHTEepPeC Ha BTOPXEHUE B Yyxue
OOrOBOPHbIE OTHOLWIEHUA — nMBO 3TO OBYCNOBMEHO NPMPOOOW OTHOLWEHWWA, o ocobbiMu
coumanbHbIMK CBA3AMKU. Pogutenn BCTynaroTcs B 3alUTy MHTEPECOB AEeTeW, KOHCYMNbTaHTbl U
BpauM B pamMKax CBOWX YCRyr HewusbexHo OyayT BMAMATb Ha OTHOLUEHUS CBOEro KrueHTa C
TpeTbuMn nuuamm u T.4. [JokasbiBaHWe HanuMuuMs fermTMMHOM MPUYUHBI Ha BTOPXEHWe B

0OroBOpHbIe OTHOLLIEHUA, KakK ObINI0 OTMEYEHO BhilLe, Kak npaBuno, Bo3naraeTcd Ha oTBeT4yunkKa.

> Steven W. Feldman. Op. cit. P. 324-326.
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